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Announcing A Sun Bank Seminar 
of Special Interest to Attorneys... 


“THE USE OF TRUSTS AND RECENT 
DEVELOPMENTS IN ESTATE PLANNING” 


Tuesday, April 29, 9 AM - 12:30 PM 


Marriott Motel, 1201 NW LeJeune Road 
Miami 


Wednesday, April 30, 9 AM - 12:30 PM 


Edyth Bush Theatre, Mills & Princeton 
Orlando 


(The Florida Bar will be requested to approve 
these Seminars for 3 Credit Hours) 


Mr. Moore 


LECTURER — MALCOLM A. MOORE 


Malcolm A. Moore is a graduate of Princeton University and the American Bar Association Section of Real Property, 
Harvard Law School and is a member of the New York and Probate and Trust Law. Mr. Moore is a frequent speaker at 
Washington Bars. He is a member of the Seattle law firm of continuing legal education ig and tax institutes. He 
David, Wright, Todd, Riese & Jones. He is a member of the is Visiting Adjunct Professor, University of Miami School of 
Board of Regents of The American College of Probate Law, and a Member of the Joint Editorial Board for the 
Counsel and Director of the Probate and Trust Division of Uniform Probate Code. 


Highlights: 
¢ Irrevocable Life Insurance Trusts 


¢ Drafting to obtain the annual gift tax exclusion including 
withdrawal (Crummey) provisions 


¢ Generation Skipping Considerations 


¢ Dangers of Boiler Plate 


Member FDIC 


To Register, Fill out coupon below and mail to: 


Sun Bank, Estate & Trust Division, P.O. Box 3631, Orlando, FL 32802 


| wish to register forthe Seminar 0 inMiami Cin Orlando 


Name 


Address 


City 


O | am a member of the Florida Bar 
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March 7-9—Young Lawyers Section Annual Convention, Grenelefe, Cypress 
Gardens. 

March 13-15—Florida Bar Board of Governors Meeting, Bar Center, Tallahassee. 

March 13-23—The International Lawyer Exchange Program, International Law 
Committee, The Florida Bar, Lisbon, Portugal. 

March 21-22—Florida Bar Lawyer Referral Workshop, Orlando Hyatt House. 

March 20-23—The Florida Bar Long Range Planning Retreat, River Ranch 
Resort, Lake Wales. 

March 22-29—AFTL Advanced Seminar on “Remedies and Damages,” 
Keystone, Colorado. 

March 26—Academic Conclave, University of Florida Law Center, Gainesville. 

March 28-29—Second Annual Tax Section Meeting and Institute, Orlando Hyatt 
House, Kissimmee. 

April 23-25—16th University of Miami Air Transportation Conference and 10th 
Annual Meeting of Latin American Association of Air and Space Law, DuPont 
Plaza Hotel, Miami. 

April 24-26—16th Annual Lawyers’ Title Guaranty Fund Assembly, Orlando 
Hyatt House, Kissimmee. 

April 24-27—Spring Meeting, Florida Defense Lawyers Association, Royal 
Orleans Hotel, New Orleans. 

April 24-May 1—Law Week. 

May 1-4—ABA Section of Real Property, Probate and Trust Law, Spring Council 
Meeting, Innisbrook, Tarpon Springs. 

May 8-10—Florida Bar Board of Governors Meeting, Grenelefe, Cypress 
Gardens. 

May 9-10—AFTL Spring Seminar, The Breakers, Palm Beach. 

May 18-21—Fifth Circuit Judicial Conference, Dallas. 

May 27—Florida Bar Examination, Parts I and II, Sheraton Twin Towers, 
Orlando. 

June 10-13—American Law Institute, Hyatt Regency Hotel, Washington, D.C. 

June 18-21—The Florida Bar Annual Meeting, Boca Raton Hotel and Club. 

July 10-12—Florida Bar Board of Governors Meeting, Colony Beach & Tennis 
Club, Longboat Key. 

July 18—Florida Bar Annual Chairmen’s Meeting, Bar Center, Tallahassee. 

July 29-30—Florida Bar Examination, Parts I, II and III, Curtis Hixon Convention 
Center, Tampa. 

July 31-August 6—ABA Annual Meeting, Honolulu. 

August 11-16—ABA Annual Meeting Continued, Sydney, Australia. 

September 4-5—General Meeting of Florida Bar Committees and Sections, 
Orlando Hyatt House. 

eure 25-27—Florida Bar Board of Governors Meeting, Casa Marina, Key 

est. 

October 17-18—Local Bar Leaders Conference, Bar Center, Tallahassee. 

October 28—Florida Bar Examination, Parts I and III, Lakeland Civic Center. 


November 13-15—Florida Bar Board of Governors Meeting, Marina Bay, Ft. 
Lauderdale. 
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L.David 
Shear 


PRESIDENT 


Law and Lawyers 
Working for You 


In my December President's 
Page the Bar’s Economic 


Advisory Service was highlighted 
as a service to our members. In 
this issue I am happy to report on 
a Florida Bar service to the 
public. 

The week of April 28-May 2, 
1980, has been set aside as Law 
Week — five days for the legal 
profession to improve the public’s 
understanding of the law, the 
courts and the legal profession... 
to inform the public that legal 
services are available for all 
Americans...and to especially 
reach those who may need the 
advice of a lawyer but have not 
utilized those services either 
because of articles they have 
read, news reports they have 
heard, because they don’t know 
when a legal problem exists, or 
because they believe they just 
cannot afford an attorney. 

Law Week observances in the 
past have demonstrated that the 
public is willing to better 
understand the lawyer’s role in 
creating, defining and applying 
the law. The American Bar 
Association’s theme for Law 
Week 1980 is “Law and Lawyers 


Working for You”—a message the 
public feels the legal profession 
has not greatly emphasized in 
some time. 

This year, The Florida Bar’s 
Law Week and American 
Citizenship Committee has 
developed a program to involve 

all the lawyers and citizens of 
Florida. The program, called the 
Free Legal Checkup, is designed 
to encourage the public to get to 
know Florida lawyers and to 
educate the public to know when 
a legal problem exists in their 
personal or business life. It is a 
step toward educating members 
of the public of the need to 
practice preventative law and 
encourage them to accept lawyers 
as professional counselors who 
should be seen on a regular basis. 
This program will require 
members of the Bar to volunteer 
their time without charge for a 
day or less depending on one’s 
schedule. Your volunteer efforts 
will be given public attention. 

The program is designed to use 
a legal checkup form. This form 
will cover the areas of wills, real 
estate, business, injuries, damages 
and losses, landlord/tenant, 
agreements and other areas of law 
considered to be of interest to the 
general public. 

The legal checkup program is 
not designed to give the public 
extensive legal advice in any one 
area. However, it will allow each 
lawyer who participates in the 
program, after reviewing the 
form and talking to the citizen 
client, to render advice on the 
need to consult an attorney for 
further legal assistance. 

The legal checkup will be given 
to participating citizens in the 
attorney’s office and each 
interview should last about 20 
minutes. The participant can 
answer the checkup form in the 
attorney’s office prior to the 
interview. The attorney may then 
review with the participant the 
information on the checkup and 
discuss the areas in which the 
participant may have a need for 
further legal assistance. A kit will 


be sent in advance to all volunteer 
attorneys consisting of copies of 
the legal checkup form, 
pamphlets dealing with various 
areas of the law and a form titled 
“Ounce of Prevention” which 
should be given to each 
participant for future personal 
references and to reinforce the 
need for the practice of 
preventative law. Staff counsel 
has further advised that 

the Code of Professional 
Responsibility does not prohibit 
lawyers from volunteering their 
services in programs such as the 
free legal checkup program, 
citing Disciplinary Rules 2- 
104(A)(2) and 2-103(D)(4). 

Several local bar associations 
will be assisting with legal 
checkups through the use of 
shopping mall booths. The 
Young Lawyers Section is 
considering the use of the form in 
the shopping mall booths which 
they will be sponsoring 
throughout the state. The General 
Practice Section will be recruiting 
additional lawyers to assist with 
the program at the upcoming 
Young Lawyers Convention 
March 6-8 at the Grenelefe Golf 
and Racquet Club. 

Several of the local lawyer 
referral offices have volunteered 
to assist the Law Week 
Committee by permitting the use 
of their referral office telephone 
number for the public to call and 
obtain the name and telephone 
number of volunteer lawyers. The 
potential citizen participant can 
then call the attorney and make 
an appointment. All areas not 
covered by local lawyer referral 
offices would be covered by The 
Florida Bar lawyer referral office 
in Tallahassee. 

A sign-up sheet for the Free 
Legal Checkup Program appears 
opposite this page. The success of 
this program depends on the 
volunteer spirit of the lawyers of 
Florida. I feel this would be a 
very worthwhile and fulfilling 
experience for all those 
participating. Please join with us 
for this special occasion. o 
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SOMETIMES 
IT’S HARD TO 
LOVE LAWYERS 


SOMETIMES IT'S HARD TO LOVE LAWYERS—HERE'S A WAY THE PUBLIC CAN GET TO KNOW 
THE LAWYERS IN FLORIDA. 


Let's face it: most people will only see lawyers when they are in trouble and in no mood to love 
anyone. And what’s said on television and in newspapers about the law and lawyers 
doesn't help either. 


Maybe that is part of the reason why over 50 million Americans have never consulted a 
lawyer. An additional 50 million have seen one only once in their lifetime. For these 
people America’s unique justice system is probably not working as well as it should. 


The Florida Bar's Law Week and American Citizenship Committee has planned 
for Law Week, April 28-May 2, 1980, a free legal checkup program for the citizens of 
Florida to get to know lawyers and know when a legal problem exists. 


The Law Week Committee and staff of The Florida Bar have compiled a 
questionnaire to be used as the “legal checkup.” Questions on the checkup are 
in the areas of wills, real estate, business, injuries, damages or losses, landlord- 
tenant agreements and in other areas in which the interviewee may have 
questions. All interviews should take place in your law office and each interview 
should be a maximum of 20 minutes in length. You may set your appointments for 
one day or throughout Law Week, April 28-May 2. 


A kit will be sent in advance to all participating attorneys containing copies of legal 
checkup questionnaires, public relations pamphlets dealing with various areas of 


the law and an “ounce of prevention” form to be given to each interviewee for future 
personal references. 


To participate in the “FREE LEGAL CHECKUP" just fill in the form provided below. 
For the program to be successful we need approximately 5,000 attorneys. 


Law 
MAY 


Free Legal Checkup 
Law Week 1980 April 28 - May 2 


YES, | will participate in the free legal checkup program. 


& 
& 
a 
& 
& 
& 
& 
a 
a 
@ 
B 
& 


NAME FIRM NAME 


ADDRESS 


CITY/ZIP TELEPHONE ( 
ATTORNEY NO 


Signature 


Please return form by March 14, 1980 to: Free Legal Checkup Program, The Florida 
Bar, Tallahassee, Florida 32304 
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Development of the Doctrine of 
Stacking 

Despite a shaky beginning,’ 
stacking was well established and 
well developed by the time the 
legislature enacted the antistacking 
statute. In some situations, the 
doctrine provided a virtual 
avalanche of coverage, making 
available to an injured person the 
combined benefits of all the 
policies under which that person 
was an “insured.” He could stack all 
of his own policies — or of the 
several coverages under his multi- 
vehicle policy — plus all of the 
policies issued to any of his 
household relatives. In addition, if 
he was riding in a car belonging toa 
friend or his employer at the time of 
the accident, he could stack the 
coverage provided on that 
particular vehicle. He could not, 
however, stack the coverages of 
any other vehicles belonging to his 
friend or employer. 

This multiple availability of 
coverage was made possible by the 
courts finding that the uninsured 
motorist coverage under any 
particular policy was not 
necessarily tied to the particular 
vehicle on which that policy was 
issued. Since only a permissive 
occupant was defined as an 
“insured” in terms of his 
relationship with the insured 
vehicle, only a permissive occupant 
needed to show that relationship 
with the vehicle in order to get 
coverage under the policy issued on 
that vehicle. As to the named 


Neuropsychology 


Laboratories 


Assessment of brain damage and 
consequent vocational, intellectual 


and personality deficits. 
Highland Park West Broward Mental 
General Hospital, Health Services, 7380 
1660 Northwest 7th Ct., N.W. 5th St., Plantation, 


Miami, FL 33136 FL 33317 
Telephone: Telephone: 
(395) 324-8111 - Ext. 245 (305) 792-5030 
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insured himself, however, and his 
resident family household, they 
were defined as insureds under the 
policy without any reference to the 
insured vehicle, and so any of this 
privileged class of insureds was 
entitled to uninsured motorist 
coverage under the policy 
regardless of whether he was riding 
in the insured vehicle at the time the 
injuries were received.® 

Because a named insured and his 
household relatives were covered 
under a policy regardless of 
whether the vehicle insured under 
the policy was involved in the 
accident, the presumption arose 
that the only reason a named 
insured would purchase uninsured 
motorist coverage on additional 
automobiles was to buy extra 
protection for himself and _ his 
family. Thus, the named insured 
and his household relatives were 
permitted to stack the coverages on 
all of his insured vehicles.!° In 
contrast, this presumption was not 
applied to those who were insured 
only as permissive occupants under 
the first policy; the additional 
policies merely provided coverage 
for permissive occupants of each 
additionally insured automobile, 
coverage which did not exist prior 
to the purchase of the additional 
insurance.'! Besides, a permissive 
eccupant injured while riding in 
one of the named insured’s vehicles 
had paid no premiums on any of the 
vehicles, and so his rights to benefits 
should be restricted to the single 
policy insuring the vehicle in which 
he was injured.!2 

To capsulize, an injured person 
was an “insured” under and entitled 
to stack the uninsured motorist 
coverage of all of his own insured 
vehicles!’ (whether provided by 
several policies or by one multi- 
vehicle policy),'4 and of all the 
vehicles insured by his household 
relatives, regardless of where he 
was at the time of being injured by 
an uninsured motorist.!5 In 
addition, if he were riding in a 
vehicle insured by someone other 
than himself (or a household 
relative) at the time of the accident, 
such as a car belonging to a friend or 
to an employer, he was an insured 
under and could stack, as a 
permissive occupant, the UM 
coverage on that particular 
automobile.'§ However, as a 


permissive occupant, he was not an 
insured under and could not stack 


the coverages of any other vehicles 
belonging to the owner of the 
automobile involved in the 
accident.!” If the amount of the 
damages did not exceed the total 
amount of combined coverage, 
then damages were prorated 
among all of the applicable 
policies.'8 


Underinsured Motorist Coverage 


Even after stacking had become 
an accepted part of automobile 
insurance law, not all subsequent 
development of the doctrine was 
logically consistent with what went 
before. In 1973, the legislature 
amended the uninsured motorist 
statute!® to provide that a negligent 
motorist who caused injury to 
another would be_ considered 
“uninsured” to the extent that the 
injured UM _ coverage 
exceeded the tortfeasor’s liability 
coverage. The new _ provision, 
presently F.S. §627.727(3)(b), and 
formerly §627.727(2)(b), initially 
read: 


(2) For the purpose of this coverage [UM], 
the term “uninsured motor vehicle” shall. . . 
be deemed to include an insured motor 
vehicle when the liability insurer thereof: 


(b) Has provided limits of bodily injury 
liability for its insured which are less than the 
limits applicable to the injured person 
provided under his uninsured motorist’s 
coverage. (Emphasis added.) 


The courts quickly adopted 
stacking as applying to under- 
insured motorist coverage.” If the 
combined limits of all the injured 
person’s UM coverages exceeded 
the liability limits of the negligent 
motorist, then the negligent 
motorist was considered to be 
“uninsured” in the amount of the 
excess, which was prorated among 
the several UM coverages.?! The 
First District Court of Appeal, 
however, held in three separate 
opinions? that the phrase “his 
uninsured motorist coverage” 
referred only to policies issued to 
the injured person himself, or to his 
household relatives. The injured 
person was not permitted to stack 
policies under which he was insured 
as a permissive occupant, since such 
a policy was not considered “his” 
coverage. Thus, the tortfeasor was 
considered “uninsured” only to the 
extent that his liability coverage 
was exceeded by UM coverage 
issued directly to the injured person 
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himself or to his household 
relatives; coverage under which the 
injured person was insured as a 
permissive occupant could not be 
considered. 

Under this interpretation, an 
injured person was sometimes 
better off if he were struck by a 
totally uninsured motorist than one 
with some insurance. For example, 
if a truck driver who owned no car 
of his own was injured while 
driving his employer's truck insured 
with $100,000 UM coverage, and 
the negligent motorist who caused 
the injuries had $10,000 of liability 
coverage, the employer’s coverage 
would not be considered in 
determining whether the negligent 
motorist was underinsured, and the 
truck driver would be limited to the 
$10,000 liability limits of the 
tortfeasor’s policy. If, on the other 
hand, the negligent driver had no 
insurance whatsoever, the 
underinsured motor statute would 
be inapplicable, and the injured 
truck driver would be entitled to 
the full $100,000 UM _ limits 
provided by his employer’s policy. 

This inequitable inconsistency 
was corrected by the legislature the 
same year that the First District 
Court of Appeal rendered its 
opinions interpreting the 
underinsured motorist provisions.®* 
The statute now reads: 


(3) For the purpose of this coverage, the 
term “uninsured motor vehicle” shall . . . be 
deemed to include an insured motor vehicle 
when the liability insurer thereof: 

e 


(b) Has provided limits of bodily injury 
liability for its insured which are less than the 
limits applicable to the injured person 
provided under uninsured motorist’s 
coverage applicable to the injured person. 
(Emphasis added.) 
“Applicable” coverage clearly 
refers to all policies under which the 
injured person is an_ insured, 
whether as a named _ insured, 
household relative, or as a 
permissive occupant. With the 
amendment, the amount of liability 
insurance carried by the tortfeasor 
no longer had any bearing on which 
policies could be stacked by the 
injured person.*4 

Stacking had now come into full 
bloom. Yet even before the final 
touches were being applied to the 
concept, a new law was appearing 
on the books which would reverse 
the whole process. On October 1, 
1976, the antistacking statute 
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became effective.25 


Effect of the Antistacking Statute 


Stacking proved to be a 
considerable boon to any particular 
individual who was injured by an 
insured motorist. However, the 
legislature apparently perceived 
the doctrine as at least a partial 
cause of uncomfortably high auto- 
mobile insurance rates in the state. 
The premiums on each policy had 
to reflect the possibility that 
coverage under the policy would be 
available in many situations not 
even involving the policyholder or 
the vehicle insured under the 
policy, or where benefits under 
another policy were already 
available. Moreover, automobile 
owners had no choice in the matter. 
Because stacking was a matter of 
law rather than a matter of contract, 


stacking was automatically 


available under every policy. 


Stacking was, in effect, forced 


multiplied coverage. 

The apparent purpose of the 
antistacking statute was to relieve 
some of the upward pressure on 
insurance rates by eliminating this 
forced multiplied coverage. Now 
when an automobile owner insured 
his car, the premium reflected that 
coverage thereunder would not 
invariably be available in every 
accident involving an insured under 
the policy, whether or not the 
particular vehicle insured by the 
policy was involved, or whether or 
not another policy was equally 
available. 

The bottom line of the new 
statute, F.S. §627.4132 (1977), is that 
only one of several applicable 
policies will provide benefits. 
Unfortunately, the statute is a poor 
example of draftsmanship. It reads: 
If an insured or named insured is protected 
by any type of motor vehicle insurance 
policy for liability, uninsured motorist, 
personal injury protection, or any other 
coverage, the policy shall provide that the 
insured or named insured is protected only 
to the extent of coverage he has on the 
vehicle involved in the accident. However, if 
none of the insured or named insureds 
vehicles is involved in the accident, the 
coverage is available only to the extent of the 
coverage on any one of the vehicles with 
applicable coverage. Coverage on any other 
vehicles shall not be added to or stacked 
upon that coverage. This section shall not 
apply to reduce the coverage available by 
reason of insurance policies insuring 
different named insureds. 

The initial question upon 
examining the statute is whether all 


stacking is prohibited, or just 
stacking of policies which have the 
same named insured. This question 
is raised by the last sentence in the 
statute, which says that the statute 
shall not be applied to “reduce the 
coverage available by reason of 
insurance policies insuring different 
named insureds.”’ (Emphasis 
added.) This might be read to mean 
that, while a person injured while 
riding in a car belonging to another 
could receive benefits under only 
one of his own policies, he could 
also receive benefits under all the 
policies issued to his household 
relatives and under the policy 
insuring the particular car in which 
he was injured. All of these policies, 
undoubtedly applicable because 
the injured person was an insured 


thereunder, would have been 
issued to “different named 
insureds.” 


This interpretation, however, 
would put the last sentence into 
direct conflict with the second 
sentence of the statute, which 
restricts available coverage to the 
extent of coverage on only one of 
the vehicles “with applicable 
coverage.” It would also conflict 
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with the third sentence of the 
statute expressly prohibiting 
stacking, which by definition 
means combining the benefits of all 
applicable coverages, including 
coverages provided by policies 
issued to different named insureds. 

Such an interpretation would also 
be logically inconsistent. Why 
should an injured person be 
prohibited from stacking his own 
policies, on which he has paid the 
premiums, while being permitted 
to stack the benefits of policies 
issued to his parents or to a friend in 
whose car he was injured? 
Moreover, what is the logical basis 
for treating household relatives and 
permissive occupants the same 
under a policy — in effect, creating 
a new privileged class of insureds 
permitted to stack the policy onto 
their own (since it is issued to a 
“different named insured”) — 
while isolating the named insured 
into a disadvantaged class by 
himself, unable to stack his own 
policies? Furthermore, a_ literal 
application of his interpretation 
would permit the injured person to 
stack all of the policies issued to a 
single “different named insured,” 
thus permitting someone else to 
stack all of the policies issued to a 
named insured, which the named 
“aay himself clearly could not 

oO. 

The Fourth District Court of 
Appeal has already considered the 
question of whether a son, who was 
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injured while driving his own 
insured automobile, could stack the 
UM coverage of his father’s three 
policies onto his own policies.** The 
court answered no, agreeing 
with the argument that the 
antistacking statute was intended to 
eliminate stacking entirely. 
Acknowledging the ambiguity in 
the last sentence of the statute, the 
court found that the only possible 
interpretation of the sentence was 
that, while an injured person could 
not stack a policy issued to a 
different named insured onto his 
own, he was entitled to receive 
benefits under the single applicable 
policy which provides the largest 
amount of coverage. 

Although the court’s inter- 
pretation gave some _ plausible 
explanation for the last sentence in 
the statute without permitting 
stacking, it has its own serious 
shortcomings. It would place 
primary liability — indeed total 
liability — upon one of formerly 
equally applicable coverages,?’ 
based upon the happenstance of 
which policy was the most 
generous. Applying the facts in the 
case just discussed, if the son’s 
policy provided for $99,999 in UM 
coverage, and his father’s policy 
had UM limits of $100,000 the latter 
policy would bear the entire burden 
of coverage, simply because its 
limits were larger. 

The argument could be made for 
prorating all applicable coverages, 
with the policy having the greatest 
coverage merely setting the limit of 
total benefits which the injured 
person can receive. Thus, if two 
policies were applicable, one with 
$30,000 UM limits and the other 
with $15,000 UM limits, the injured 
person would receive a total of 
$30,000, two-thirds of which would 
be provided by the policy with the 
$30,000 limits, and one-third 
provided by the other policy. 
Grounds for prorating exist in the 
language of the second sentence in 
the statute, limiting coverage only 
“to the extent of coverage” 
(emphasis added) provided by any 
one of the applicable coverages.” 
Also, prorating was the established 
procedure under stacking, when 
the amount of the insured’s injuries 
was exceeded by the combined 
limits of all applicable coverages.”® 

Even under the above 
interpretation permitting prorating 
but not stacking of applicable 


coverages where a person is injured 
in a car not belonging to him, the 
operation of the antistacking statute 
would leave glaring inequities. The 
problem lies in the legislature's 
failure to carry through with its 
approach to prohibit stacking. In 
the first sentence of the statute, 
there is an obvious attempt to retie 
the knot between UM coverage 
under a policy and the particular 
vehicle insured under that policy.*° 
If the injured person was driving a 
car belonging to him at the time of 
the accident, his UM coverage 
would be limited to that provided 
by the coverage issued on that 
particular vehicle. If he had 
gambled by not purchasing any 
UM coverage on that vehicle, he 
simply would have no UM 
coverage at all, even if he owned 
other vehicles which did have UM 
coverage.*! 

Yet in the very next sentence, 
coverage is again freed from the 
identity of the automobile involved 
in the accident, and little guidance 
is given as to the source of coverage. 
The statute indicates only that, 
where an individual is injured while 
driving someone else’s car, any one 
— but only one — of the possibly 
several applicable coverages will 
be available. Thus, if an individual 
who owned two cars, one insured 
with UM limits of $100,000, and 
the other car uninsured, was injured 
while driving the uninsured car 
when struck by an_ uninsured 
motorist, he could recover no UM 
benefits.32 If, however, he were 
driving a friend’s car, which was 
also uninsured, he could then 
recover the $100,000 of UM 
benefits from the coverage on his 
other car, which would be one of 
the “applicable coverages.” 

Other inexplicable incongruities 
exist. Assume again the 
hypothetical of the individual 
injured while driving his uninsured 
car, while his $100,000 insured car 
was sitting back home in the garage; 
add to this a household relative of 
that individual injured in the same 
accident and riding in the same car. 
The hapless owner of the car would 
still have no UM coverage for 
himself, but his household relative 
would be entitled to the $100,000 of 
UM coverage insuring the car in 
the garage, since that relative would 
unquestionably be an insured under 
that coverage. Thus, the purchaser 
of the $100,000 UM coverage would 
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get nothing, while his live-in 
mother-in-law could get the full 
amount. 

The root of the problem is that 
the term “applicable coverage,” as 
used in the second sentence of the 
statute, is still not tied to any 
particular vehicle, except in respect 
to a permissive occupant. Under 
the case law which led to stacking, a 
coverage was “applicable” to an 
injured person when that person 
was an “insured” as defined by that 
coverage, and only a permissive 
occupant was defined as an insured 
in terms of his relationship to the 
vehicle on which the coverage was 
issued. The new statute changes this 
law only to the extent of restricting 
“applicable coverage” of the 
named insured when he is injured 
driving his own car. Apparently, 
there was no intent to likewise 
restrict “applicable coverage” in 
respect to a person injured while 
riding in someone else’s car, since 
the wording of the second sentence 
anticipates that coverage of several 
vehicles may be applicable. The 
result is illustrated in the 
hypotheticals above, traditional 
broad coverage where the injured 
person’s own automobile is not 
involved in the accident, but newly 
restrictive coverage when one’s 
own car is involved. 

The antistacking statute reads as 
if the legislature first took the most 
obvious step of restricting coverage 
to that of the actual vehicle 
involved in the accident, in the most 
likely case where the owner was the 
person injured. Going one step 
further, the legislature seemed to 
recognize that situations could exist 
where an individual might be 
injured while not driving his own 
car, either as a passenger in a car 
belonging to someone else or as a 
pedestrian. Not willing to totally 
deny that person of the insurance 
which he had purchased, he was 
permitted to collect as though he 
had been injured in one of his own 
automobiles. This is reflected in the 
second and third sentences of the 
statute. Finally, almost as an 
afterthought, it seemed to occur to 
the legislature that if the individual 
had been injured while riding in 
another’s car, the policy insuring 
that car may provide coverage in 
addition to the injured person’s own 
policies. The last sentence was 
added to ensure that, in such a 
situation, the injured person was not 
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restricted to his own policies when 
selecting the coverage to be 
applied. 

If the intent of the legislature was 
to eliminate stacking, a better 
solution would have been to go to 
the heart of the concept by clearly 
redefining the term “insured” by 
relating it directly to the vehicle 
insured by each UM coverage, the 
only exception being the situation 
where no vehicle at all was 
involved, i.e., the insured was a 
pedestrian. In this manner, 
“applicable coverage” would have 
been redefined to restrict coverage 
to only that provided on the 
particular vehicle involved in the 
accident, whether the injured 
person was the named insured, a 
household relative, or a permissive 
occupant. Assuming that only one 
insured vehicle would be involved 
in one accident, only one UM 
coverage would be available for 
injuries received by insureds in that 
accident. 

Another approach could have 
been to retain the established 
definitions of “insured” and 
“applicable coverage,” but to 
provide for total benefits in the 
amount of the maximum limit of the 
single largest applicable coverage, 
and that all applicable coverages 
would contribute on a prorata basis. 
This way, no policy would be 
primary, and each of the equally 
applicable coverages would be 
paying its fair share. An additional 
virtue would be the avoidance of 
the exhaustion of benefits which 
could occur if several persons were 
injured in the same vehicle, and 
coverage were restricted to that 
provided on that sole vehicle. If 
each person could recover on a 
prorata basis from all the coverages 


applicable to each person, the 
danger of exhaustion would be 
greatly lessened. 

Several alternative schemes may 
also exist, but in any event, the 
scheme chosen must be consistent 
throughout, to avoid the unfairness 
discussed in the hypotheticals 
above. 


Conclusion 


Speculating as to the legislature’s 
frame of thought in enacting a 
statute is a hazardous practice. 
Nevertheless, the antistacking 
statute reflects a haphazard 
approach to effectuating a 
substantial change in policy, 
unnecessarily creating ambiguities 
which will require much litigation 
to resolve. Even with such 
litigation, it is doubtful that the 
present antistacking statute can be 
made internally consistent and 
uniformly fair to every insured in 
every circumstance, without a 
tortuous twisting and tenuous 
interpretation of the wording of the 
statute. Already the courts have had 
to, in effect, legislate additional 
antistacking law because of 
ambiguities in the statute,**> and 
further such judicial legislation can 
be expected, unless the legislature 
first amends the statute itself. 0 
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Guaranty Co., 185 So.2d 689 (Fla. Ist D.C.A. 
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the drive toward stacking. In Morrison 
Assurance Company, Inc. v. Polak, 230 
So.2d 6 (Fla. 1969), the court reversed the 
First District Court of Appeal’s attempt to 
repeat its Sellers/GEICO decision 
permitting stacking of coverages under a 
multi-vehicle policy. However, the Supreme 
Court itself reversed its Polak ruling in 
Tucker v. Government Employees 
Insurance Co., 288 So.2d 238 (Fla. 1973), 
wherein stacking was finally recognized by 
name. Along with the decision in Mullis v. 
State Farm Mutual Automobile Insurance 
Co., 252 So.2d 229 (Fla. 1971), entitling a 
named insured and his household relatives to 
coverage notwithstanding that the injuries 
were received in an uninsured vehicle, 
Tucker brought stacking into full flower, 
allowing combined benefits under ll 
coverages under which the injured person 
was an “insured.” 
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the owner's policy with the UM coverage of 
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From Defunis to Bakke 
to Weber 


“Reverse discrimination” or 
“affirmative action” is probably 
one of the most controversial and 
least understood issues of 
contemporary constitutional law. 
Whether the Constitution is color 
blind or permits “benign” racial 
classifications is controversial 
because of the widespread and 
generally accurate public 
perception that the issue affects 
daily life in fundamental matters; it 


has a direct impact on the practical 


matter of who gets ahead in 
America! in the competition for 
jobs, admission to professional 
schools and other areas of personal 
advancement. In addition, the 
controversy is rife with racial 
tension. The concept of affirmative 
action is frequently perceived as 
favoritism for blacks or other 
minority groups at the expense of 
the white majority. Thus, not only 
the future of the antidiscrimination 
principle, but the rules of 
competition for upward social 
mobility are at issue. 

Given the weightiness of these 


stakes, the fact that public feeling 


runs high is not surprising. But 
despite the importance of the 
affirmative action issue, or perhaps 
because of it, the issue remains 
shrouded in confusion.? Part of the 
problem is attributable to 
terminological imprecision: 
“reverse discrimination” and 
“affirmative action” are not legal 
terms of art with any recognized 
constitutional meaning. Indeed, the 
terms are more likely to be used as 
code words to express emotional or 
ideological support or opposition 
for the concept. Moreover, there 
has been little guidance from the 
Supreme Court in articulating the 
limits of what the equal protection 
clause or the Civil Rights Act of 
1964 require or permit. 
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Operating on the premise that it is 
important for the bench, the bar 
and the general public to have a 
clearer understanding of these 
issues, this article will canvass the 
standards developed by the 
Supreme Court regarding “reverse 
discrimination” and explore their 
implications for the future. 

At the outset, it is important to 
define the issue with clarity. What is 
not under consideration is the 
extent to which the 14th 
amendment may require race 
conscious remedies (e.g., 
assignment of students to schools 
based on race) in order to overcome 
the effects of prior racial 
segregation.’ On the contrary, the 
question decided in Bakke and 
Weber is whether an institution 
without a history of racial 
discrimination is permitted by the 
14th amendment or by the Civil 
Rights Act of 1964 voluntarily to 
adopt a race-conscious affirmative 
action program in order to mitigate 
a perceived racial imbalance in its 
student body or its work force. 


The Cases 


This question has been presented 
to the United States Supreme Court 
three times. In the first case, 
DeFunis v. Odegaard, 415 U.S. 312 
(1974), a white applicant to the 
University of Washington Law 
School claimed that the law school 
had discriminated against him 
because of his race while admitting 
several minority applicants with 
lower grades and test scores. The 
Supreme Court of Washington 
rejected DeFunis’ claim; but 
because he had been admitted to 
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school pendente lite and was about 
to graduate, the U.S. Supreme 
Court, by a 5-4 vote dismissed his 
claim as moot. 

The issue next presented itself in 
Regents of the University of 
California v. Bakke, 438 U.S. 265 
(1978). In Bakke the California 
Supreme Court invalidated a 
procedure whereby 16 of 100 seats 
in the entering medical school class 
were set aside for a_ special 
admissions process employing less 
stringent standards than those for 
nonminority applicants applying 
for the remaining 84 seats. Alan 
Bakke, a white applicant, had 
applied to the University of 
California/Davis medical school in 
1973 and 1974 and was rejected 
both times. In both years, minority 
applicants were admitted under the 
special program with grades and 
test scores “significantly lower” 
than Bakke’s. In addition, the 
minority applicants could compete 
for all 100 places in the entering 
class, while nonminority applicants 
were restricted to competing for 
only 84 places. Justice Powell, 
joined by four other justices, found 
this procedure violative of the equal 
protection clause:‘ “Whether this 
limitation is described as a quota or 
a goal, it is a line drawn on the basis 
of race and ethnic status.’ 
Accordingly, the Court affirmed 
that part of the California Supreme 
Court’s order admitting Bakke to 
the medical school. 

Having held that Alan Bakke had 
been the victim of unlawful 
racial discrimination, the badly 
divided Court was unable to 
produce a coherent rationale for its 
decision. Justice Powell's position 
as the “swing man” (in a 1-4-4 vote) 
put him in the unique position of 
writing an opinion “of the Court” 
that spoke only for himself. Chief 
Justice Burger and Justices Stewart, 
Rehnquist and Stevens concurred 
only in the result, maintaining that 
no consideration of the race of 
applicants was permissible. On the 
other hand, the four dissenters — 
Justices Brennan, White, Marshall 
and Blackmun — joined with 
Justice Powell in upholding the 
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validity of an appropriate 
affirmative action program which 
gave “positive weight” to the race 
of an otherwise qualified applicant 
in order to ameliorate chronic 
minority underrepresentation in the 
medical profession. Accordingly, 
the Court reversed that part of the 
California Supreme Court’s order 
enjoining all consideration of race 
in the admissions process at state 
medical schools. 

In walking the tightrope in 
Bakke, the Supreme Court failed to 
provide the authoritative guidance 
needed regarding the reconciliation 
of the demands of racial justice and 
the commands of equal treatment. 
An opportunity for clarification 
arose the following year in United 
Steel Workers of America v. Weber, 
443 US. , 99 S. Ct. 2721 
(1979). 


In 1974 Brian Weber was a 26- 
year-old production worker at the 
Kaiser Aluminum Company plant 
in Gramercy, Louisiana. He applied 
for a position as a skilled craft 
trainee in a new on-the-job training 
program at Kaiser. The program, 


created by a master collective 
bargaining agreement between 
Kaiser and the United Steel 
Workers of America (USWA), 
covered terms and conditions of 
employment at 15 Kaiser plants. 
The agreement between Kaiser and 
USWA was designed to eliminate “a 
conspicuous racial imbalance” in 
Kaiser's craft work force. Black 
craft hiring goals were set at each 
plant whereby 50 percent of the 
trainee positions would be reserved 
for blacks until the almost all-white 
craft work force was integrated in 
proportion to the percentage of 
blacks in the local labor force. Both 
black and white trainee applicants 
were selected on the basis of 
seniority. 

At the Gramercy plant where 
Brian Weber worked, 13 trainees — 
seven blacks and six whites — were 
accepted from the ranks of 
production workers. Brian Weber 
was not among them, even though 
he had more seniority than at least 
one of the blacks chosen. 

Feeling betrayed by both his 
employer and his union, Weber 
filed a federal class action lawsuit 
against Kaiser and USWA under 
Title VII of the Civil Rights Act of 
1964 (42 U.S.C. §2000e-2(d)). His 
suit charged that the Kaiser/ USWA 
plan illegally discriminated against 
white workers on the basis of race.® 
Both the trial court and the Fifth 
Circuit Court of Appeals ruled in 
favor of Weber and permanently 
enjoined the affirmative action 
plan. 

Kaiser and USWA petitioned the 
United States Supreme Court for 
review of that decision, and the 
Supreme Court reversed by a vote 
of 5-2. (Justices Stevens and Powell 
did not participate in this case.) The 
Court posed the legal issue as 
whether Title VII of the Civil 
Rights Act of 1964 prohibits 
employers and unions in the private 
sector from adopting “race- 
conscious” affirmative action plans 
“to eliminate manifest racial 
imbalances in traditionally 
segregated job categories.” The 
Court held that such plans were 
legal. 

The plurality opinion by Justice 
William Brennan emphasized the 
“narrowness” of its decision. 
Conceding that the Kaiser/ USWA 
plan violated the literal language of 
Title VII, Brennan wrote that the 
plan was nevertheless within the 
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spirit of the statute because of the 
long years of discrimination against 
black workers and their worsening 
position in the national labor force. 
The Court pieced together bits of 
legislative history supportive of this 
view. It quoted, for example, the 
late Senator Hubert Humphrey, 
one of the sponsors of Title VII, that 
“the crux of the problem is to open 
employment opportunities for 
Negroes in occupations which have 
been traditionally closed to them.”” 


The Court further observed: 
It would be ironic indeed if a law triggered 
by a Nation’s concern over centuries of racial 
injustice . . . and intended to improve the lot 
of those who had “been excluded from the 
American dream for so long,” (110 Cong. 
Rec., at 6552 (Remarks of Sen. Humphrey)) 
constituted the first legislative prohibition of 
all voluntary private, race-conscious efforts 
to abolish traditional patterns of racial 
segregation and hierarchy.® 
Therefore, the Court concluded, a 
voluntary affirmative action plan 
designed to correct “a manifest 
racial imbalance’’ was not 
inconsistent with the legislative 
intention underlying Title VII of the 
Civil Rights Act of 1964. 

Finally, the Court considered 
Weber’s argument that affirmative 
action plans were barred by a 
section of Title VII that specifically 
states no employer shall be required 
to grant preferential treatment to a 
group because of race. The Court’s 
response was that this section did 
not prevent an employer from 
doing so voluntarily. This 
distinction between mandatory and 
permissive preferences was the key 
to its ruling against Weber’s claim of 
discrimination. 

In a caustic 17-page dissent, 
Justice Rehnquist denounced the 
majority for its “Orwellian” 
interpretation of Title VII of the 
Civil Rights Act of 1964 and for 
using tactics reminiscent of “escape 
artists such as Houdini.”® He 
insisted that the majority opinion 
had turned the legislative history on 
its head in holding that it permitted 
voluntary racial discrimination in 
employment. He condemned the 
racial quota in the Kaiser/ USWA 
plan as a device “destructive to the 
notion of equality. Whether 
described as ‘benign discri- 
mination’ or ‘affirmative action,’ the 
racial quota is nonetheless a creator 
of castes, a two edged sword that 
must demean one in order to prefer 
another . . . . [N]Jo discrimination 
based on race is benign... .”!° 
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Impact of Weber and Bakke: 
New Directions 


It is easy to overestimate the 
impact of the Weber case on the 
future of race relations in the 
United States. The Court’s ruling 
was a narrow one. First, it does not 
require employers or unions to do 
anything; it merely permits those 
who wish to create such affirmative 
action plans to do so. It is 
questionable how many _ union 
negotiators will find it politically 
feasible to risk antagonizing their 
own constituents by adopting plans 
that benefit the black minority at 
the expense of the white majority. 

Second, the actual plan approved 
by the Court was limited in impact, 
scope and duration. In the words of 
Mr. Justice Blackmun’s concurring 
opinion, the plan is “a moderate 
one”; it “does not afford an absolute 


preference for blacks, and... it © 


ends when the racial composition of 
Kaiser’s craft work force matches 
the racial composition of the local 
population. It thus operates as a 
temporary tool for remedying past 
discrimination without attempting 
to ‘maintain’ a previously achieved 
balance.”"! Moreover, it did not 
require the discharge of any white 
employees in favor of blacks. 

Third, the legal principle 
involved was basically the same one 
addressed by the Court in Bakke: 
whether an institution without a 
prior history of racial discrimin- 
ation may voluntarily adopt an 
affirmative action plan in order to 
correct a racial imbalance. In Bakke 
five members of the Supreme 
Court agreed that a college or 
university may give “positive 
weight” to an otherwise qualified 
applicant on account of race. The 
Weber decision follows Bakke in 
that respect and did not break new 
constitutional ground. 

Despite these limiting factors, it 
would be a mistake to minimize the 
significance of the Weber decision. 
First, there is at least one respect — 
the use of racial quotas — in which 
Weber goes farther than the Bakke 
decision. In Bakke the University of 
California (Davis) Medical School 
had reserved 16 percent of its places 
in the entering class for minorities 
applying under the special 
admissions program. The Supreme 
Court rejected that method as a 
racial quota. In Weber, by contrast, 
a specific quota of 50 percent 


blacks for the craft training 
program was upheld. This can be 
viewed as a major expansion of 
affirmative action technique from 
the “positive weight” approach 
endorsed by the Court in Bakke, 
where race was merely “one factor” 
to be taken into account. 

Second, the practical effect of 
this decision can only be helpful to 
civil rights groups and other 
advocates of affirmative action. No 
longer can employers resist 
affirmative action plans out of fear 
of future reverse discrimination 
lawsuits. Of course, employers are 
not required to adopt such plans 
under the Weber decision, but 
neither will they have any risk of 
liability as legal ground for refusing 
to do so. Thus, the opportunities for 
civil rights groups and labor unions 
to negotiate for affirmative action 
plans are substantially improved by 
the Court’s decision in Weber. 

Third, the symbolic effect of the 
Weber decision should not be 
overlooked. In upholding the 
Kaiser/USWA plan, the Supreme 
Court has added its prestige and 
moral authority to the cause of 
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affirmative action, thereby 
enhancing the legitimacy of this 
highly controversial approach to 
the problems of race relations. 

Finally, and closely related to its 
symbolic statement, is the doctrinal 
impact of Weber. Even though 
Bakke established the legitimacy of 
voluntary affirmative action, it did 
so without a cohesive rationale. The 
Weber case added an important 
measure of clarity to reverse 
discrimination doctrine, for it now 
appears that six justices of the 
United States Supreme Court 
support the principle of voluntary 
affirmative action in order to 
alleviate a perceived racial 
imbalance in a work force or in the 
student body of a professional 
school. 

This conclusion is predicted on 
the following analysis. In Bakke, the 
vote was fragmented 1-4-4, while in 
Weber it was 5-2. The two 
nonparticipating justices in Weber, 
Powell and Stevens, reasonably 
may be assumed to be aligned with 
the positions they took in Bakke. On 
that assumption, Powell would 
have voted with the Weber 
majority and Stevens with the 
dissenters, yielding a 6-3 division 
for voluntary affirmative action. 
With respect to the narrower note in 
Bakke, the explanation appears to 
exist in the fact that the University 
of California/Davis Medical School 
was a recipient of federal funds and 
therefore specifically prohibited by 
Title VI from discriminating on the 
basis of race or color. However, 
other professional schools not 
receiving federal (or state)!? 
financial assistance would be free 
of that restriction. The net effect of 
these cases, therefore, may be 
summarized as follows: (1) where 
the employer or school is private 
(not receiving public funds), six 
justices of the Supreme Court will 
sustain a voluntary affirmative 
action plan, even to the extent of 
upholding a racial quota in order to 
alleviate a racial imbalance; and (2) 
where the employer or school is the 
recipient of public funds, five 
justices will support a flexible 
voluntary affirmative action plan 
not involving fixed quotas but 


giving positive weight to the race or 
ethnic background of an otherwise 
qualified applicant in order to 
alleviate a racial imbalance. 


Tradition, Color Blindness and 
Race Conscious Remedies 


Although it would be premature 
to make broad statements about the 
future development of affirmative 
action doctrine in the Supreme 
Court, at least one thing is clear: a 
majority of the Court is unwilling to 
be bound by a rigid or inflexible 
position of color blindness in 
interpreting what constitutes 
equality. On the contrary, the Court 
has demonstrated its willingness to 
bend the antidiscrimination 
principle to accommodate what it 
perceives as the just and reasonable 
demands of fair treatment for racial 
and ethnic minorities. Some 
comment on the legitimacy of that 
compromise is in order. 


The opponents of affirmative 
action rest their case on the 
proposition that “equal protection 
of the laws” means that all are to be 
treated equally in the competition 
for jobs and admission to 
professional schools. This 
contention is not easily dismissed. 
Webster defines equal as “having 
the same rights, privileges, ability, 
rank, etc.”!3 

The semantic argument in favor 
of color blindness is buttressed by a 
powerful political appeal to the 
American tradition of equal 
opportunity for all and advance- 
ment based on merit. As a nation of 
immigrants, the United States has 
been uniauelv free of the restraints 
of caste and class characteristic of 
so many of the countries of Europe, 
Asia and Africa. To condition the 
freedom to compete for 
occupational success, even in part, 
upon race or ethnic origin — 
considerations other than 
performance — seems inconsistent 
with that tradition. 


On the other hand, the 
proponents of affirmative action 
cite countervailing considerations. 
First, the United States has never 
been a strict meritocracy, and the 
competition for power, prestige 
and status has been biased by the 
influence of religion, social class 
and nepotism. In admission to 
colleges and professional schools, 
for example, there is typically 
favoritism to the sons and daughters 


of alumni and to financial 
supporters of the institution.4 

More fundamentally, in the case 
of blacks, there is the undeniable 
force of the inequality resulting 
from centuries of slavery,!* racial 
oppression,!® segregation!” and 
social, political and economic 
discrimination. That dark period of 
our history is not over; it continues 
to exert its pernicious effects 
today.'§ Those effects are 
manifested in nearly every category 
of social and economic well being:!® 
greater family disorganization, 
lower earning power, higher 
unemployment and inferior 
educational attainment, for 
example, as compared to whites. 
These are facts of life that cannot be 
ignored in deciding what is equal 
treatment. 

When these facts are taken into 
account and given adequate 
weight, a definition of equality in 
which everyone is treated the same 
becomes a meaningless formality. 
Fair competition requires that those 
who are disadvantaged in the 
circumstances of their lives be 
given some degree of special 
consideration. This principle is 
already recognized in legal 
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favoritism shown to such groups as 
veterans and the handicapped. 
Veterans, for example, receive 
bonus points on civil service 
examinations once a passing grade 
has been received.2° Handicapped 
individuals are benefitted by 
affirmative action programs under 
29 U.S.C. §791(b), as well as the 
Rehabilitation Act of 1973.2! Yet, 
preferences of this type are 
relatively well accepted by the 
public even though they are 
mandated by law, unlike voluntary 
affirmative action plans. Despite 
this precedent for equalizing the 
disadvantaged, when race or ethnic 
status is the touchstone for 
differential treatment, it is as 
though a raw nerve in the American 
sensibility were touched. It is 
doubtful this tension will dissipate 
entirely. And perhaps that tension is 
a healthy reminder of the classical 
American ideal: a goal of a society 
of equals, where slavery, 
segregation and discrimination are 
closed chapters in the history 
books, and the law can justly be 
color blind. o 


'M. Bundy, The Issue Before the Court: 
Who Gets Ahead in America, ATLANTIC 
Montuty (Nov. 1977). 

2 Thurgood Marshall humorously 
observed: “I have seen so many 
interpretations of our decision [Bakke] now 
that it’s hard for me to distinguish between 
what we actually wrote and what the press 
says we wrote.” Address by Associate Justice 
Thurgood Marshall at the Second Circuit 
Judicial Conference (September 8, 1978), 82 
F.R.D. 221, 224 (1978). 

3 A leading case on the duty to desegregate 
is Swann v. Charlotte-Mecklenburg Board of 
Education, 402 U.S. 1 (1971). 

4 Stevens, Burger, Stewart and Rehnquist 
rested their concurrence on_ statutory 
grounds, concluding that Title VI of the Civil 
Rights Act of 1964 was dispositive of Bakke’s 
claim of discrimination, Title VI prohibits 
racial discrimination by federally funded 
programs or institutions. 

5 438 U.S. at 289. 

§ In the absence of an affirmative action 
program, whites as well as blacks are 
protected by Title VII from employment 
discrimination under McDonald v. Sante Fe 
Transportation Co., 427 U.S. 273 (1976). 

799 S.Ct. at 2728. 
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8 Id. 
® Id. at 2737. 

10 Id. at 2753. Chief Justice Burger also 
dissented on the ground that, although he 
would be inclined to vote for such an 
amendment to Title VII were he a member 
of Congress, the “statute was conceived and 
enacted to make discrimination against any 
individual illegal . . .” Id. at 2735. 

1 Td. at 2734. 

12 A school receiving state funds would be 
acting under “color of law” and, therefore, 
would be covered by analogous 
antidiscrimination principles, e.g. 42 U.S.C. 
$1983. 

13 Wesster’s NEw Wortp Dictionary 440 
(College Ed. 1964). 

14 438 U.S. at 404 (concurring opinion of 
Mr. Justice Blackmun). 

18 “Three hundred and fifty years ago, the 
Negro was dragged to this country in chains 
to be sold into slavery. Uprooted from his 
homeland and thrust into bondage for 
forced labor, the slave was deprived of all 
legal rights. It was unlawful to teach him to 
read; he could be sold away from his family 
and friends at the whim of his master; and 
killing or maiming him was not a crime.” Id 
at 387-88. 

16 “The Southern States took the first steps 
to re-enslave the Negroes. Immediately 
following the end of the Civil War, many of 
the provisional legislatures passed Black 
Codes, similar to the Slave Codes, which, 
among other things, limited the rights of 
Negroes to own or rent property and 


permitted imprisonment for breach of 
employment contracts. Over the next several 
decades, the South managed to 
disenfranchise the Negroes in spite of the 
Fifteenth Amendment by various 
techniques, including poll taxes, deliberately 
complicated balloting processes, aed 
and literacy qualifications, and finally the 
white primary.” Id at 390. 

17 “The enforced segregation of the races 
continued into the middle of the 20th 
century. In both World Wars, Negroes were 
for the most part confined to separate 
military units; it was not until 1948 that an 
end to segregation in the military was 
ordered by President Truman. And the 
history of the exclusion of Negro children 
from white public schools is too well known 
and recent to require repeating here. That 
Negroes were deliberately excluded from 
public graduate and professionals schools— 
and thereby denied the opportunity to 
become doctors, lawyers, engineers, and the 
like—is also well established.” Id 394. 

18 “The position of the Negro today in 
America is the tragic but inevitable 
consequence of centuries of unequal 
treatment.” Id. at 395. 


21 See, e.g. Southeastern Community 
College v. Davis, ___ U.S. —___, 99 S.Ct. 
2361 (1979), for a discussion on the limits of 
congressionally mandated affirmative 
action for the handicapped pursuant to the 
Rehabilitation Act of 1973. 
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Corporate 
Veil in Florida — 
Armor or Lace? 


By Steven R. Reininger 


A valued client for whom you 
had recently handled several 
matters seeks your advice on a new 
problem. As a skilled technician, he 
had entered into a _ written 
employment agreement with a 
newly formed Florida corporation 
to direct the initial research and 
development of a new word 
processing machine for eventual 
production. The corporation’s two 
principals were each the sole 
shareholder of two other 
corporations which were engaged 
in the business of selling, leasing 
and servicing various competitive 
models of the product which the 
new corporation was ostensibly 
formed to manufacture. 


Your client relates that after 
several months of operation he had 
become concerned by the refusal of 
the corporation’s shareholders to 
infuse sufficient funds into the new 
company to permit the hiring of 
needed personnel and the ordering 
of component parts required for the 
development of a_ prototype. 
Instead, he viewed himself and the 
corporation employing him as 
simply being used to procure and 
purchase replacement parts for the 
other two companies since the 
corporation with whom he had a 
contract could, as a manufacturer, 
purchase parts at a discount 
unavailable to companies in the 
sales, leasing and servicing 
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business. Furthermore, he was 
periodically being paid his salary 
by all three corporations and a day 
earlier had been discharged from 
his employment for no apparent 
reason. 

The employment agreement he 
hands you is for a seven-year period 
and contains a liquidated damage 
clause providing for the full 
payment of his salary for the entire 
term in the event of an unjustified 
termination. Now, after one year of 
employment, the procurement of 
numerous valuable sources of 
supply for this fledgling 


corporation and the near 
completion of a prototype, your 
client has outlived his usefulness 
been wrongfully 


and has 
terminated. 

Visibly upset over his discharge, 
he wants to sue, stating that during 

the one year he was employed, 

he gave his employer the benefit 
of his specialized knowledge as 
well as promoted the new 
corporation to his contacts in the 
industry and secured the new 
company valuable sources of 
supply at favorable terms. He 
expresses concern that the 
corporation with which he 
contracted is a shell without the 
ultimate ability to respond in 
damages and he inquires as to 
whether he can sue the _indi- 
viduals who he _ believes took 
advantage of him or the other two 
corporations which reaped the 
benefit of his services. 

Your client inquires whether in 
Florida one can recover damages 
from these individuals or corporate 
entities due to their breach of this 
contract to which they are not a 
party if those individuals or 
companies misused the corporate 
form in their relationship with him. 

After assuring your client that this 
wrong would be remedied, you 
advise him that you will be in touch 
once you have had an opportunity 
to reflect on the problem and devise 
a strategy. 

Turning to the books, you 
vaguely recall the judicial remedy 
whereby the courts in appropriate 
circumstances ‘‘pierce the 
corporate veil,” yet wonder 
whether this is a viable theory upon 
which a Florida attorney can 
proceed in order to acquire 
monetary relief or whether it is still 
solely an academician’s theory in 
Florida though well developed in 
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the more commercially oriented 
states. 

Through research, you discover 
that while as a general rule, the legal 
fiction of distinct corporate entity 
will be recognized and enforced to 
protect the corporation in the 
conduct of its business, the 
principle is not carried so far as to 
enable the corporation to become a 
vehicle to evade just responsibility! 
and that the long-honored rhetoric 
in this state is that the courts are 
reluctant to pierce the corporate 
veil unless it is necessary to prevent 
injustice.? You quickly learn that “to 
prevent injustice” means different 
things to different courts and 
discover that the concept of 
“piercing the corporate veil” is 
multifaceted and given several 
names by the courts based on 
diverse circumstances, including 
alter ego’ or “second self”; agency;* 
instrumentality;> adjunct;® or 
identity,’ leaving you wondering if 
the decisions are referring to the 
same remedy. 


The Florida courts, while 
employing various descriptive 
terms to explain and describe the 
theory, have been. willing to set 
aside the corporate shield to 
prevent an injustice when an abuse 
of the corporate form is shown. To 
avoid the traps of definitionalism in 
the analysis of the theory, its varied 
labels are best treated as 
interchangeable.’ Consequently, 
the concern is whether under any of 
the names given the theory, the 
circumstances justify the disregard 
of the corporate entity.° 


Three General Applications 


The remedy, while bearing 
different labels, has been used by 
the courts in three general 
applications. Under appropriate 
circumstances, a parent corpora- 
tion can be held liable for the acts of 
its subsidiary, shareholders 
personally responsible for the acts 
of their corporation and 
corporations liable for the acts of 
other corporations. The activities 
which spell liability can sound in 
contract as well as tort. 

The Florida courts have 
generally addressed all three 
applications by utilizing the same 
criteria and tests and have 
expanded them over the years to 
meet the varied circumstances 
presented. Judicial cognizance of 
the remedy as equitable in nature 


first surfaced in Florida in 1911 to 
respond to a corporate entity that 
had been used as a subterfuge and 
to work an injustice. The Supreme 
Court held that the rule or fiction of 
law that a corporation is a separate 
entity, separate and apart from its 
members, does not always obtain 
where to do so would result in 
enabling the shareholders of a 
private corporation who 
substantially own and control a 
corporation and its officers who are 
those’ identical shareholders, to 
perpetrate frauds upon those who 
deal with them.!° 

In 1941 Florida expanded the 
theory by holding that where a 
subordinate or subservient 
corporation was so completely 
controlled by a superior or 
dominant corporation, the latter 
corporation could be held liable in 
an action at law for the negligence 
of the former.!! Here, for the first 
time, Florida predicated the 
liability of a corporation on the alter 
ego theory in an action at law as 
opposed to equity, presenting a jury 
question as to whether two 
corporations were the alter ego of 
each other. 

In that case, the plaintiffs were 
injured in an automobile accident 
allegedly caused by _ several 
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defendants including a motor bus 
operated by a corporation which 
was the wholly-owned subsidiary 
of two other corporations each of 
which owned 50 percent of the 
capital stock of the subsidiary. The 
plaintiffs alleged that the subsidiary 
corporation used the authorizing 
certificates of the two-parent 
corporations in the operation of the 
bus and that the subsidiary was so 
organized, operated, owned and 
controlled as to be the mere 
instrumentality of the two-parent 
corporations. The complaint 
further alleged that the two-parent 
corporations were overly dominant 
and that the subsidiary was in fact 
only the alter ego of the two 
parents. The Supreme Court 
reversed the trial court’s dismissal 
of the complaint by holding that 
when the concept of corporate 
identity is employed to defraud 
creditors, to evade an existing 
obligation to circumvent a statute to 
achieve or perpetuate a mo- 
nopoly, or to protect knavery or 
crime, the courts will draw aside the 
web of entity, and will do justice 
between real parties. Conse- 
quently, the court held that a cause 
of action existed in Florida for 
piercing the corporate veil under 
the appropriate circumstances in 
holding a parent corporation liable 
for tortious acts of its subsidiary.!* 

This theory was later tested by a 
plaintiff who had suffered first- 
degree burns as a result of a flame 
flashback during the preparation of 
cherries jubilee while plaintiff was a 
patron of a hotel restaurant.'? The 
plaintiff sued the hotel as well as a 
third party corporation which 
allegedly had merged with the 
parent corporation of the 
subsidiary hotel corporation. 
However, the court found that the 
plaintiff had failed to prove alter 


ego since plaintiff had not 
established control by the parent 
over the subsidiary to the degree 
necessary to make it a mere 
instrumentality of the parent. 

It is now clear that the use of the 
remedy of piercing the corporate 
veil is in order not only if it is shown 
that the corporation was formed or 
used for some illegal or fraudulent 
purpose, but also if it can be proven 
that the corporation was used or 
formed for an unjust purpose.'4 

In this 1963 ruling the respondent 
had been injured in a compensable 
accident while in the employ of 
Tropical Fish, Inc., and filed a 
claim against Tropical Fish as well 
as against Roberts’ Fish Farm, a 


Use of the remedy of 
piercing the corporate veil 
is in order not only if it is 
shown the corporation was 
formed for frauduient 
purpose but also if it was 
used or formed for an 
unjust purpose. 


partnership, and Florida Fish Farm, 
Inc. The Florida Industrial 
Commission found that respondent 
was an employee of Tropical Fish, 
but also held Roberts’ Fish Farm 
and Florida Fish jointly liable with 
Tropical Fish for the payment of 
compensation benefits on the basis 
that the two corporations and the 
partnership were interlocking and 
that Tropical Fish was merely an 
agent or alter ego of the other 
entities. Roberts’ Fish Farm and 
Florida Fish petitioned the Supreme 
Court for review but Tropical Fish 
did not since it was insolvent and 
had no compensation insurance. As 
to Florida Fish the court found that 
Claude Roberts had two _ sons, 
Frank and Jack, and that Frank was 
the majority shareholder. Florida 
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Fish Farm was a wholesaler of 
ornamental fish with its office and 
operations in Miami and Frank was 
the president and managed its 
affairs. Roberts’ Fish Farm, a 
partnership, was owned and 
operated by Claude and Jack 
Roberts and it too was a wholesaler 
of ornamental fish with its office 
approximately one block from 
Florida Fish Farm’s. Frank had no 
connection with this business. 

Claude, Frank and Jack Roberts 
owned the capital stock of Tropical 
Fish, Inc., in equal shares. This 
corporation was a grower and, fora 
short time, an importer of tropical 
fish. It imported fish only four 
times. It sold all of its imports and 
all the fish it produced to the other 
corporation and the partnership. 
This corporation had its office at 
the home of Jack Roberts in Miami 
and Frank was the president and 
Jack the secretary-treasurer. 
Respondent was paid by check 
drawn on Tropical Fish, Inc., and 
never performed services for 
Roberts’ Fish Farm or Florida Fish. 

The Supreme Court quashed the 
decision of the Florida Industrial 
Commission based on its lack of 
jurisdiction to disregard the legal 
existence of a corporation since, for 
a claimant employed by a duly 
organized corporation to pierce the 
corporate veil and saddle 
responsibility for his claim on the 
stockholders or others associated 
with a corporate employer, he must 
do so in an appropriate action ina 
court of equity or law. Therefore, 
the court held that the Industrial 
Commission was without 
jurisdiction to pierce the corporate 
veil, but stated that the use of the 
corporate form for an_ unjust 
purpose was sufficient basis to 
pierce the corporate veil. 

Another example of abuse of the 
corporate form involved the well- 
known Florida entrepreneur, Glenn 
W. Turner.!® In that case, a master 
franchise agreement had _ been 
executed between the plaintiff, 
House of Koscot Development 
Corp., and defendant, American 
Line. By the terms of the 
agreement, Koscot had acquired 
the right to sell subfranchises for 
retail cosmetic stores in 
Pennsylvania and one of Koscot’s 
sales had been canceled by 
American Line. The jury found the 
cancellation constituted a breach of 
the master franchise agreement and 
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also found Glenn Turner and 
Koscot Interplanetary, Inc., jointly 
liable with defendant American 
Line on the basis that American 
Line was the alter ego of Turner and 
Koscot Interplanetary. 

In affirming the jury verdict, the 
appellate court noted that Turner 
had ignored normal corporate 
formalities by hiring and firing both 
American Line and Koscot 
Interplanetary employees and by 
making their corporate decisions 
without consulting officers or 
directors. The evidence also 
showed that control of the 
corporations by Turner continued 
even after his stock in both 
corporations had been placed in 
voting trusts. The court further 
found that the facts surrounding the 
breach of the franchise agreement 
demonstrated that American Line 
was a conduit for Turner’s personal 
business interests since his primary 
business was promoting a system of 
franchises and subfranchises and 
profits for Turner and _ his 
corporations were derived 
primarily from franchise fees. The 
actual distribution of cosmetics and 
accessories to be sold by retail level 
subfranchises was secondary to the 
promotion of the sale and resale of 
franchise rights, as evidenced by 
the net losses incurred by Turner's 
corporations in their distribution 
operations. 

In addition, the court found 
evidence that some corporate funds 
of Turner-controlled corporations 
had been converted to Turner's 
personal use and that, as a policy 
Turner invested little equity capital 
in each of his multiple corporations. 


A further illustration of the 
limited protection offered by the 
corporate shield involved the lease 
of a dress shop in the Fontainebleau 
Hotel in Miami Beach.'* Though the 
lessee was a corporation, it was 
never in possession of the premises, 
never engaged actively in any 
business venture and did not have a 
bank account. Several agreements 
entered into regarding the lease and 
related business activities of the 
dress shop indicated that all parties 
considered the principal 
shareholder of the corporation and 
the corporation to be _ legally 
indistinguishable since references 
in the agreements referred not to 
the corporation but to the 
shareholder and the _ evidence 
generally showed that the parties 
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were not concerned with the 
corporate entity or the name of the 
lessee but rather treated the 
shareholder of the corporation as 
the principal party to the lease and 
the other agreements. 

In 1973 the Florida Supreme 
Court reversed the Third District’s 
holding that when an individual 
deals through the instrumentality of 
his solely owned corporation, his 
protection from individual liability 
is absolute except where fraud is 
clearly involved." 

In that case, a corporation, 
wholly owned and controlled by 
Samuel Sapiro, its president, 
contracted to sell some real estate 
and, subsequent to closing, the 


The corporate shield can 
be set aside in tort actions 
as well as contract, 
without a showing of 
actual fraud. 


corporation was dissolved, its only 
asset having been the tract of land. 
Thereafter, the plaintiff sued the 
corporation and Sapiro for breach 
of the contract. The Supreme Court 
viewed the central issue as whether 
the wholly owned and controlled 
corporation should have its 
corporate veil pierced so as to hold 
its president and owner liable for 
breach of contract. In holding 
affirmatively, the court stated that 
where the nature of the relationship 
and activities between the 
individual and his corporation are 
so completely personalized, the 
ingredient of actual fraud is 
unnecessary in order for the 
individual to be held liable for a 
contractual obligation made in the 
name of his corporation. The 
decision further held that this issue 
was not one of law but of fact for 
the jury to ascertain after 
appropriate instruction. 

While the Levenstein v. Sapiro 
decision involved a “one-man” 
corporation’ and its relationship to 
its sole shareholder, the language of 
the opinion appears broad enough 


to permit a “personalized” 
relationship to exist in a larger 
context, such as between a parent 
corporation and its subsidiary or 
between two apparently unrelated 
corporations. 

Such a situation recently 
presented itself where a plaintiff 
had obtained an Alabama judgment 
against an Alabama corporation 
and sought to hold a Florida 
corporation liable for the judgment 
on the theory that the Florida 
corporation was the alter ego of the 
Alabama company.'® The court 
held that if a corporation is found to 
be the alter ego of another 
corporation, the separate corporate 
identities are disregarded and the 
two corporations are considered as 
one entity. 

Having now uncovered that the 
Florida courts apply the remedy 
between corporations and their 
shareholders,” corporations and 
their subsidiaries,2! and between 
two separately formed and 
apparently unrelated corpora- 
tions,” it is also apparent that the 
corporate shield can be set aside in 
tort as well as contract, 
without a showing of actual fraud. 


Proving the Case 


Realizing that the theory you 
originally had in mind for 
advancing your client’s position is 
viable and can withstand a motion 
to dismiss if properly drafted, you 
are now faced with the more 
difficult task of determining how to 
prove that the corporation has no 
separate mind, will or existence of 
its own. The case law indicates 
that the facts may differ but the 
theory remains unchanged, 
whether the relationship 
scrutinized is between a 
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corporation and its shareholder, 
two apparently unrelated 
corporations or a parent-subsidiary 
corporate relationship. Since each 
case hinges on its own peculiar 
facts, you are reminded that 
pleading a theory well will not 
assure your ultimate success at trial. 

What factors then spell liability 
and permit the disregard of the 
corporate fiction? As a general rule, 
a corporation will be counted as a 
legal entity separate from the 
persons who comprise it, real or 
fictitious, until sufficient reasons to 
the contrary appear. The basic 
elements which the courts carefully 
consider in their review are: (i) was 
the corporate structure bona fidely 
established and are the formal legal 
requirements observed;” (ii) is the 
“‘“subsidiary’’ (subservient 
corporation) adequately financed 
or does the “parent” (dominant 
corporation) furnish the 
capitalization;?’ (iii) by whom are 
salaries and expenses paid; (iv) do 
the directors of the subservient 
corporation act in the independent 
and primary interest of the 
dominant corporation; (v) are the 
two operations so integrated 
through the commingling of funds, 
interactivities and common 
direction and supervision that they 
should be considered as one 
enterprise; (vi) generally, is one 
corporation so organized and 
controlled and its business 
conducted in such a manner as to 
make it merely an agency, 
instrumentality, adjunct or alter ego 
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of the other??® 

While these factors only outline 
and cannot represent a compre- 
hensive list of what may be 
considered adequate indicia of 
improper corporate activity in a 
given situation justifying the 
disregard of the corporate shield, 
the courts have clearly held that 
neither ownership of all the stock of 
a subsidiary, nor common officers 
and directors, nor both combined, 
are sufficient per se to mandate the 
disregard of the corporate form.” 
The case law reflects that without 
this requirement, every judgment 
against a corporation could be 
exploited as a vehicle for harassing 
the stockholders and entering upon 
fishing expeditions into their 
personal business and assets.*° 

While the courts consider all 
relevant factors in determining 
whether to disregard the corporate 
form, they apply the rule sparingly 
and only under special circum- 
stances, for it runs contrary to 
established principles of corporate 
identity. The general test the courts 
have applied is a review of the 
record for evidence of a sufficient 
degree of control of one entity over 
the other, a wrong committed by 
the controlled, subservient or 
instrument corporation and an 
unjust loss or injury to a third 
party.*! 

This rule was recently illustrated 
in a decision where a jury verdict 
piercing the corporate veil to holda 
corporate officer personally liable 
for a usurious loan was upheld, 
notwithstanding that the loan had 
been made only in the corporation’s 
name. The record reflected 
numerous examples of the 
individual officer’s utilization of 
corporate assets for the payment of 
personal obligations and 
investments, the failure to maintain 
either the de jure or de facto 
existence of the corporate entity 
and the general treatment of the 
corporation as a sham.*? 
Consequently, the court found the 
individual personally liable on the 
alter ego theory absent the 
allegation or proof of actual fraud. 

Emerging from the library, you 
are bleary-eyed but ready to call 
your client and advise him that, 
while the Florida courts indicate a 
reluctance to “pierce the corporate 
veil,” the corporate shield will not 
be permitted to stand as a defense 
to liability where inequitable or 


unconscionable acts are shown and 
where such disregard is required to 
prevent an injustice. You are also 
prepared to tell him that the labels 
used to describe the theory you 
intend to proceed on vary from 
instrumentality, agency, personali- 
zation, identity and conduit to alter 
ego. 

However, despite the apparent 
confusion, you can advise him that 
if you ultimately prevail in proving 
that the corporation he was 
employed by was a conduit for the 
others to secure replacement parts 
at discount, even without proof that 
such an arrangement was also 
established to avoid honoring his 
contract, the result will be the same, 
that is, the imposition of legal 
responsibility on the parties who 
have misused the corporate form 
and thereby worked an injustice 
upon an innocent third party. 

Your review of the legal elements 
and the facts related by your client 
indicate that piercing the corporate 
veil in the case presented is viable. 
You note that the corporation with 
which your client has a written 
agreement has two principal 
shareholders, each of which are the 
sole shareholder of two other 
corporations which are engaged in 
related operations to the business of 
the third corporation with which 
your client has the agreement and 
that this corporation is purchasing 
replacement parts at a discount 
because of its manufacturing status, 
which discount is unavailable to the 
other two corporations. 

Furthermore, it appears that the 
subject corporation is under- 
capitalized and therefore unable to 
undertake the business purpose for 
which it was ostensibly established, 
that is, the development and 
ultimate production of a new word 
processing machine. The fact that 
your client has periodically been 
paid his salary by all three 
corporations further leads you to 
believe that this third corporation 
serves merely as a conduit for the 
procurement of replacement parts 
at a discount for the two related 
corporations with whom your client 
has no agreement. 

His position is further enhanced 
by his having been _ unjustly 
exploited by the two _ related 
corporations and their shareholders 
through their use of his technical 
skills and contacts in the industry to 
secure valuable sources of supply 
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for component parts as well as 
having secured his technical 
expertise prior to his untimely 
termination. Pending discovery of 
further facts to support this 
position, it appears that the three 
business operations involved are so 
integrated through the commingling 
of funds, interactivities and 
common direction and supervision 
that they should be considered 
under the law as one enterprise 
since the two active corporations 
control the business affairs of the 
third corporation in such a manner 
that the law will view it merely as an 
instrumentality or alter ego of the 
other two corporations and their 
shareholders. 

Upon relaying these findings and 
learning of his belief that he indeed 
is the innocent third party to whom 
the courts refer, you hang up the 
telephone and begin the 
preparation of the complaint, 
silently hoping that the fact pattern 
you allege will ultimately prove to 
be one where the corporate shield 
will be reduced from the armor 
contemplated by the law to the thin 
veil of lace upon which your client’s 
hopes ride. a 


The Florida Bar Journal . 
Annual Article Writing 
Contest 
is now in progress... 


To encourage better legal writing and 
recognize those who excel, The 
Florida Bar Journal Editorial Board 
each year selects the best writing the 
Journal publishes. First place 
plaques and a small cash award are 
presented to three winners at the 
annual convention of The Florida 
Bar. 
Winners are selected for the 

eBest general article 

eBest “how to” article 

«Best specialized column 
Judging is based on 

eContent eClarity 

eUsefulness eAccuracy 
The Journal welcomes articles for 
possible publication, and 
subsequent inclusion in the 
competition. Articles should be 
approximately 15 doublespaced 
pages with accompanying footnotes 
(though they are not always 
required). 
Articles or questions may be 
directed to: 


Managing Editor 
The Florida Bar Journal 
Tallahassee, Florida 32304 


VOLUME 54, NUMBER 3, MARCH 1980 


' Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941). 

2 Roberts’ Fish Farm v. Spencer, 153 So.2d 
718, 721 (Fla. 1963). 

3 Biscayne Realty & Ins. Co. v. Ostend 
Realty Co., 109 Fla. 1, 148 So. 560 (1933). 

4 Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941); Roberts’ Fish Farm v. Spencer, 153 
So.2d 718 (Fla. 1963). 

5 Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941). Unijax, Inc. v. Factory Ins. Assoc., 
328 So.2d 448 (Fla. Ist D.C.A. 1976). 

§ Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941); Markow v. Alcock, 356 F.2d 194 (5th 
Cir. 1966). 

7 St. Petersburg Sheraton Corp. v. Stuart, 
242 So.2d 185 (Fla. 2d D.C.A. 1970); Plank v. 
Arban, 241 So.2d 198 (Fla. 4th D.C.A. 1970). 

8 House of Koscot Dev. Corp. v. American 
Line Cosmetics, Inc., 468 F.2d 64, 67 n.2 (5th 
Cir. 1972); St. Petersburg Sheraton Corp. v. 
Stuart, 242 So.2d 185 (Fla. 2d D.C.A. 1970). 


® Treatment is limited in this article to the 
common law development of the remedy in 
Florida and attention is not given to judicial 
interpretation of statutory law for which 
noncompliance may void the protection 
offered by the corporate form. 


© South Florida Citrus Land Co. v. Waldin, 
61 Fla. 766, 55 So. 862 (1911). 


"! Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941). 

'2 The Florida Supreme Court cited the 
New York Court of Appeals’ landmark 
decision in Berkey v. Third Avenue Ry. Co., 
244 N.Y. 84, 155 N.E. 58 (1926) in support of 
its holding. In Berkey, the court found that 
dominion of one corporation over another 
may be so complete, interference so 
obtrusive, that by the general rules of agency 


' the parent will be a principal and the 


subsidiary an agency. 

13 §t. Petersburg Sheraton Corp. v. Stuart, 
242 So.2d 185 (Fla. 2d D.C.A. 1970). 

14 Roberts’ Fish Farm v. Spencer, 153 So.2d 
718 (Fla. 1963). 

'S House of Koscot Dev. Corp. v. American 
Line Cosmetics, Inc., 468 F.2d 64 (5th Cir. 
1972). 

'® Fontainbleau Hotel Corp. v. Crossman, 
323 F.2d 937 (5th Cir. 1963). 

'7 Levenstein v. Sapiro, 279 So.2d 858 (Fla. 
1973). It should be noted that early in the 
theory’s development and of the requisite 
tests to be applied, the supreme court clearly 
enunciated that if a corporation is organized 
in accordance with statutory procedure, the 
law does not deem it reprehensible to do so 
in order to limit one’s risk to the amount of 
his investment in the stock so far as future 
liabilities of the corporation are concerned. 
This is so since the policy of the law sanctions 
incorporation with the consequent immunity 
from individual liability and it follows that 
no fraud is committed in incorporating for 
this precise purpose. Bellaire Securities 
Corp. v. Brown, 124 Fla. 47, 168 So. 625 
(1936). 

'8 See also, Bermil Corp. v. Sawyer, 353 
So.2d 579 (Fla. 3d D.C.A 1977). 

'§ McLain v. Daps Discount Auto Parts 
Store, Inc., 354 So.2d 1230 (Fla. Ist D.C.A. 
1978). 

20 Levenstein v. Sapiro, 279 So.2d 858 (Fla. 
1973); Bermil Corp. v. Sawyer, 353 S0.2d 579 
(Fla. 3d 1D.C.A. 1977). 

21 Bendix Home Systems, Inc. v. Hurston 


Enterprises, Inc., 566 F.2d 1039 (5th Cir. 
1978); Barnes v. Liebig, 146 Fla. 219, 1 So.2d 
247 (1941). 

22 Roberts’ Fish Farm v. Spencer, 153S0.2d 
718 (Fla. 1963); McLain v. Daps Discount 
Auto Parts Store, Inc., 354 So.2d 1230 (Fla. 
Ist D.C.A. 1978). 

%3 Barnes v. Liebig, 146 Fla. 219, 1 So.2d 247 
(1941). 

24 Levenstein v. Sapiro, 279 So.2d 858 (Fla. 
1973). 

3 Roberts’ Fish Farm v. Spencer, 153 So.2d 
178 (Fla. 1963). 

26 Markow v. Alcock, 356 F.2d 194 (5th Cir. 
1966); Advertects v. Sawyer Industries, 84 
So.2d 21 (Fla. 1955). 


27 Markow v. Alcock, 256 F.2d 194 (5th Cir. 
1966); Sirmons v. Arnold Lumber Co., 167 
So.2d 588 (Fla. 2d D.C.A. 1964), White, J. 
concurring specially. 

2% Markow v. Alcock, 356 F.2d 194 (5th Cir. 
1966); Advertects v. Sawyer Industries, 84 
So.2d 21 (Fla. 1955); St. Petersburg 
Sheraton Corp. v. Stuart, 242 So.2d 185 (Fla. 
2d D.C.A. 1970); Unijax, Inc. v. Factory Ins. 
Assoc., 328 So.2d 448 (Fla. lst D.C.A. 1976). 

29 Unijax, Inc. v. Factory Ins. Assoc., 328 
So.2d 448 (Fla. Ist D.C.A. 1976). 

%” Advertects v. Sawyer Industries, 84 
So.2d 21 (Fla. 1955). 

3! Unijax, Inc. v. Factory Ins. Assoc., 328 
So.2d 448 (Fla. Ist D.C.A. 1976); Bendix 
Home Systems, Inc. v. Hurston Enterprises, 
566 F.2d 1039 (5th Cir. 1978). 

* Bermil Corp. v. Sawyer, 353 So.2d 579 
(Fla. 3d 1.C.A. 1977). 

% Fidelity & Dep. Co. of Md. v. 
USAFORM Hail Pool, Inc., 523 F.2d 744 (5th 
Cir. 1975). 
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DIDNT KNOW IT. 


You know how much easier your business would 
be if you could count on the performance of your 
title insurance company — if you knew the specific 
times it would take to provide specific services. 

Well now you can. 

Right now, every American Title Branch 
Office is publishing the response times you can 
expect for key title services. Everything from 
acknowledging an order to com- 
pleting a search, from issuing 


a commitment to issuing a policy. 

Now you'll know — in hours and days — the 
maximum time it will take to complete every facet 
of your project. And usually, we'll do even better. 

Your local American office has prepared 
a brochure with all the details. If you haven't 
received yours, just call or write and ask for the 
new “Count on American” brochure. 

Everybody promises good service, but we've 
put it in writing. 


american title insurance company 
1101 Brickell Avenue, P.O. Box 01-5002, Miami, Florida 33101. (305) 374-4300. 
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ADMINISTRATIVE LAW 


Policymaking 
Under the Florida 
Administrative 
Procedure Act 


By George L. Waas 


Editor's Note—Last month’s 
column discussed the concept of a 
rule under the APA. This month 
George Waas explores the concept 
of nonrule policymaking under that 
Act. 


Since every action by an 
administrative agency is, under the 
Administrative Procedure Act 
(APA), either a recognizable or 
insipient rule or order, policy- 
making may be accomplished by 
nonrule means, McDonald v. Dep't 
of Banking & Finance, 346 So.2d 
569 (Fla. lst D.C.A. 1977),! despite 
the fact that policy statements of 
general applicability are rules 
within the definition of FS. 
§120.54(14) and rules are 
ineffective and unenforcible unless 
adopted in accordance with 
§120.54. 

A rationale supportive of nonrule 
policy is that when an agency is 
given broad statutory authority 
without requisite specific authority 
to adopt a rule allowing the agency 
to refine the legislation, the agency 
must nevertheless be permitted to 
implement or interpret the statute, 
prescribe policy under the statute 
or otherwise give life to the law 
unfettered by the nonexistence of 
rulemaking authority. Thus, an 
administrative agency may make 
nonrule policy despite the fact that 
policy is, by definition, a rule. Such 
a posture gives impetus to the 


existence of policymaking which 
may be characterized as a “nonrule 
rule” for when an agency has 
insufficient statutory authority to 
adopt a rule refining a statute, the 
APA allows policy formulation by 
other means. 


Policymaking by Rule 


Although nonrule policymaking 
is available, its use is subject to 
legislative control and if the 
legislature specifically requires 
policymaking by rule, an agency is 
precluded from opting for nonrule 
policy explication: Bigelow v. Dep't 
of Environmental Regulation, 375 
So.2d 12 (Fla. 4th D.C.A. 1979); 
Carson v. Miller, 370 So.2d 10 (Fla. 
1979). Of course, failure to adopt 
rules of organization, practice and 
procedure implementing §120.53 
may constitute a material error in 
procedure, Revell v. Florida Dep't 
of Labor, 371 So.2d 227 (Fla. Ist 
D.C.A. 1979), and nonrule 
policymaking as to such matters is 
similarly precluded by the 
legislature. 

As to the requisite statutory 
specificity supportive of a rule, it is 
important to note the difference 
between an agency’s broad 
rulemaking authority [for example, 
§20.05(5)] and authority to adopt a 
rule on a particular subject. It 
appears that rulemaking authority 
must be specific as to a particular 
program or sphere of regulation: 
see 4245 Corporation v. Division of 
Beverage, 371 So.2d 1032 (Fla. Ist 
D.C.A. 1978); Lee v. Dep't of 
Transportation, 366 So.2d 116 (Fla. 
Ist D.C.A. 1979). 

While rulemaking may not be 
expanded beyond the authorizing 
statutory scheme, an agency’s 
rulemaking authority nevertheless 
flows from “fair implication” of 
those express powers: State Bd. of 
Education v. Nelson, —_— So.2d 
—— (Fla. Ist D.C.A. 1979). Hence, 
when considering an agency’s 
rulemaking authority, it isnecessary 
to give credence to the implied 
powers doctrine. 

Finally, it is not necessary that the 
word “rule” appear in a statute in 
order for an agency to have 
requisite rulemaking authority. If 


an agency is authorized to adopt a 
plan or program, the adoption of 
that plan or program presumably 
will meet the definition of “rule” 
and, as a result, an agency’s 
rulemaking authority will flow 
from the use of words other than 


Policymaking by Adjudication 


As a note of caution, there 
appears to be an assumption that 
nonrule policymaking is, in reality, 
policy by order because of judicial 
determination that every agency 
action is either a rule or order or 
insipiently a rule or order. The 
definition of “agency action” in 
§120.52(2), however, contains the 
phrase, “or the equivalent.” While 
a phrase has not received judicial 
amplification to date, it appears 
that agency action rising to the level 
of policymaking may take a form 
other than that precisely 
characterized as a rule or order. In 
fine, it is up to the courts to discern 
what manifestations of agency 
action other than a rule “or the 
equivalent” of a rule constitutes 
nonrule policymaking which is 
other than an order. [By way of 
example, an agency may make 
policy by issuance of a declaratory 
statement: see State Dep’t of Health 
¢ Rehabilitative Services v. Barr, 
359 So.2d 503 (Fla. Ist D.C.A. 
1978).] 

As is pointed out in McDonald v. 
Dep't of Banking & Finance, 346 
So.2d at 580, 


[T]he APA does not in terms require 
agencies to make rules of their policy 
statements of general applicability, nor does 
it explicitly invalidate action taken to 
effectuate policy statements of that 
character which have not been legitimated 
by the rulemaking process. 


In light of this, it has been 
established that “to the extent 
agency policy is not incorporated in 

(Continued) 
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counsel with the Department of Health 
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Administrative Law Section, Fred Karl, 
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its regularly adopted rules, the 
agency may be required . . . to 
defend its policy, to present 
evidence and expose its reasons for 
discretionary action:” State Dep’t of 
Commerce v. Matthews Corp., 358 
So.2d 256, 259 (Fla. Ist D.C.A. 
1978). When an agency explicates 
nonrule policy, the agency must 
sufficiently state “its policy reasons 
supporting the decision” and a 
reviewing court must “allow the 
agency full statutory range for its 
putative expertise and specialized 
experience:” Fraser v. Lewis, 360 


So.2d 116, 118 (Fla. Ist D.C.A. 


1978); see also, Peoples Bank of 
Indian River County v. Department 
of Banking & Finance, —_— So.2d 
—_— (Fla. Ist D.C.A., Case No. NN- 
383, filed Jan. 9, 1980). 

The degree to which an agency 
must sufficiently explicate its policy 
reasons supporting a decision is 
determined in light of judicial 


T-shirt $5.85 
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¢ Shirt: Dk. blue on WHITE or on 
BEIGE (Specify, plus size [Men-- 
S,M,L,XL. Ladies-S,M,L]) 
e Both colors also available as 
ladies’ French-cut. 


* ORDER 2 OR MORE SHIRTS, AND * 
CHOOSE A FREE BUMPER STICKER! 


Add 50c handling for each shirt. Allow 4-6 week 
delivery. Fla. residents add 4% sales tax. 
Send check or money order to: 

A & B Specialty Gifts 
Box 12736, Gainesville, FL 32604 

(904)377-1452 


determination that if agency 
nonrule policy is “infused by policy 
considerations for which the 
agency has special responsibility, 
[the court] will give less weight to 
the hearing officer’s findings in 
determining substantiality of 
evidence supporting the agency’s 
substituted findings:” Fraser v. 
Lewis, supra. 

In White Advertising Inter- 
national v. Florida Department of 
Transportation, 364 So.2d 104, 105 
(Fla. lst D.C.A. 1978) the court held 
that an agency 


[I]s not required to promulgate a rule as a 
condition to its delegated authority 
permitting it to interpret a statute governing 
its regulatory power. See §120.68(7), 
authorizing an agency to interpret law or 
policy within its exercise of delegated 
discretion. “While the Florida APA thus 
requires rulemaking for policy statements of 
general applicability, it also recognizes the 
inevitability and desirability of refining 
insipient agency policy through adjudication 
of individual cases . . . . [E] ven the agency 
that knows its policy may wisely sharpen its 
purposes through adjudication before 
casting rules.” McDonald v. Dep't of 
Banking & Finance, 346 So.2d 569, 581 (Fla. 
Ist D.C.A. 1977). 


This gives impetus to the force and 
effect of nonrule policymaking. 

As demonstrated above, every 
agency action is either a 
recognizable rule or order or 
insipiently a rule or order. Hence, 
when an agency engages in nonrule 
policymaking, that action “will 
mature into a[n]... order... which 
the Act assures... an opportunity to 
be heard according to 120.57(1) or 
(2) procedures [,]” and to the extent 
the order adversely determines a 
party’s substantial interest, it must 
be properly entered pursuant to 
§120.59, after proceedings under 
§120.57 for the order to be 
effective: Capeletti Bros. v. State 
Dep't of Transportation, 362 So.2d 
346, 348 (Fla. lst D.C.A. 1978). If, in 
nonrule policymaking, the agency 
must enter an order which is 
effective as described above only 
after a §120.57 proceeding, an issue 
to be considered concerns the 
finality of agency action which, 
although in the form of an order, 
has not been subject to a §120.57 
proceeding. 

Although we know that “[i]f a 
person’s substantial interests are to 
be determined in the light of a prior 
agency order . .. , Section 120.57 
proceedings will afford him the 
opportunity to attack the agency’s 
position by appropriate means, and 


Section 120.68 will provide judicial 
review in due course[:]” State Dep’t 
of Health & Rehabilitative Services 
v. Barr, 359 So.2d at 505 (Fla. 1st 
D.C.A 1978), not all agency action 
directed to a _ specific person 
involves the formalities of a §120.57 
proceeding and the entry of an 
order in accordance with §120.59. 

By way of example, a person 
meeting applicable criteria applies 
for and is granted a license by an 
agency. With respect to that 
individual, the document 
demonstrating the grant of a license 
ultimately becomes final agency 
action. However, months after the 
license has been issued [and with 
the applicant performing in 
accordance with the license], a 
competitor, or one whose interests 
are otherwise substantially affected 
by the issuance of that license, may 
secure a $120.57 proceeding “to 
attack the agency’s position...” 
demonstrated by the grant of the 
license: State Dep’t of Health & 
Rehabilitative Services v. Barr, 
supra. Hence, although the original 
grant of the license involves agency 
action constituting “a final agency 
decision which does not have the 
effect of a rule and which is not 
excepted from the definition of a 
rule” and thereby conforming to the 
definition of “order” set out in 
§120.52(9) which may _ express 
policy, that “order” does not arise 
from a §120.57 proceeding and is 
not entered pursuant to §120.59. 
Perhaps agency action such as this is 
demonstrative of the “equivalent 
of” an order duly entered after a 
§120.57 proceeding within the 
contemplation of Capeletti Bros.2 

Another important consideration 
in an agency’s ability to engage in 
policymaking by order or its 
equivalent is the _ relationship 
between rule and nonrule policy in 
those situations wherein an agency 
has previously undertaken 
rulemaking pursuant to §120.54. 
The impact of the judicial decisions 
discussed above pertaining to 
nonrule policy explication raises the 
possibility that if an agency’s 
rulemaking efforts are invalidated 
in either a §120.54(3) or §120.56 
proceeding, the agency may 
nevertheless establish a basis for its 
policy through nonrule_ expli- 
cation.® 

However, whether an agency 
may explicate nonrule policy 
embracing a rule which previously 


THE FLORIDA BAR JOURNAL 


| 

Have you | Hug a 

hugged 
or lawyer 

. your lawyer today 
210 


has been invalidated by a hearing 
officer depends upon the basis of 
the invalidity and whether the 
agency may opt for nonrule 
policymaking. If the hearing officer 
determines that the rule is invalid 
because of procedural deficiencies, 
the agency may either properly 
adopt the rule or, when rulemaking 
as a condition precedent to policy 
explication is not mandated, 
elucidate its policy by nonrule 
means. If, however, the hearing 
officer invalidates a rule on the 
merits, and the legislature has 
precluded nonrule options, it would 
appear to be extremely difficult, if 
not impossible, for the agency to 
either attempt adoption of that rule 
or to state and enforce that policy 
by nonrule means.® This 
demonstrates a significant value of 
a rule challenge. 


The importance of nonrule 
policymaking becomes more 
profound when matched against 
activities which, by their nature, are 
incapable of refinement by rule. 
For example, academic evaluations 
and testing criteria are not matters 
capable of rulemaking, Florida 
State Bd. of Education v. Brady, 
363 So.2d 661 (Fla. Ist D.C.A. 
1979). There may well be other 
areas involving professional 
judgment and matters otherwise 
generally within an agency’s 
“putative expertise and specialized 
experience” which are incapable of 
refinement by rule and hence may 
only be explicated by nonrule 
means. It will be up to the courts to 
further explicate those areas of 
nonrule policymaking available to 
agencies. 


Such explication must take into 
account ‘“‘the primacy of 
rulemaking . . . , especially when 
statutory standards for agency 
decisions are stated in general 
language (,)” Florida Home 
Builders v. Division of Labor, 355 
So.2d 1245, 1247 (Fla. Ist D.C.A. 
1978) and the admonition that: 


If an agency neglects its rulemaking power 
and attempts to promulgate policy of 
general applicability on an ad hoc basis in 
particular cases, we must order rulemaking 
as a predicate for further action and, if 
necessary, invalidate agency action taken 
without rulemaking. General Development 
Corp. v. Division of State Planning, 353 
So.2d 1199, 1209 (Fla. lst DCA 1977). 


It is submitted that this admonition 
must be weighed in light of 
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legislative discretion granted to 
agencies in rulemaking and related 
factors pertaining to nonrule policy 
contained herein. o 


' Note the characterization of “agency 
rule, an officially stated agency policy, or a 
prior agency practice” in §120.68(12)(b). 
From this, it seems that while all agency rules 
are policy, not all policymaking is 
rulemaking. 

2 What is necessary when an agency issues 
a nonrule policy statement is that it 
sufficiently expose and elucidate its reasons 
for the action taken, recognizing that courts 
are forbidden to substitute their judgment 
for that of the agency ona matter peculiarly 
within an agency’s putative expertise and 
specialized experience. From this, it appears 
that for the purpose of establishing a basis 
for agency policymaking when an agency 
has nonrule policy options, the difference 
between rule and nonrule policy is one of 
proof. This is so because, in a $120.57 
proceeding in which agency policy is 
questioned, if the policy is in the form of a 
rule, the inquiry is at an end because a rule 
cannot be invalidated in such a proceeding. 
(A rule may be declared an invalid exercise 
of legislative authority only in a $120.56 


action.) If the policy is manifested by means 
other than a rule, the principles pertaining to 
nonrule policymaking described herein 
apply. 

3 This issue is tangentially raised in Bio- 
Medical Applications of Ocala, Inc. v. Dep't 
of Health & Rehabilitative Services, 374 
So.2d 88 (Fla. Ist D.C.A. 1979) and Bio- 
Medical Applications of Clearwater, Inc. v. 
Dep't of Health & Rehabilitative Services, 
370 So.2d 19 (Fla. lst D.C.A. 1979). 


‘In a challenge to a proposed rule, the 
hearing officer looks to the legislative 
authority for the rule and determines 
whether or not the proposed rule is 
encompassed within that authority. The 
burden is upon the challenger to show by a 
preponderance of the evidence that: (a) the 
agency if it adopts the rule would exceed its 
authority; (b) the requirements of a rule are 
not appropriate to the end specified in the 
supporting legislation; (c) the.requirements 
contained in the proposed rule are not 
reasonably related to the purpose of the 
enabling legislation; or (d) the proposed rule 
or the requirements thereof are arbitrary or 
capricious: Agrico Chemical Co. v. State 
Dep’t of Environmental Regulation, 369 
So.2d 759 (Fla. Ist D.C.A. 1978). 

5 Of course, the basis of inability on the 
merits will impact upon the agency’s ability 
to make nonrule policy on the same subject 
matter as contained in the invalidated rule. 
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ease the pain 
medical 
expenses. 


The Florida Bar Major Medical Expense Plan 
supplements your existing health insurance 
without duplicating benefits you already have. 
And it lets you choose the deductible amount. 


All members of The Florida Bar and their 
employees are eligible. Members and em- 
ployees under age 60 who apply during an open 
enrollment period are eligible without regard 
to condition of health. (Qualifying factor: This 
coverage is not available to any member or 
employee who has been denied 
coverage under The Florida Bar Major Medical 
Expense Plan.) Coverage is effective on the 
first day of the month following approval of the 
application. 


Coverage 

Your financial loss for medical care is covered 
beyond the deductible zou select ($500 or 
$1,000) or the amount paid by other insurance, 
whichever is greater. This plan pays for regular 
and customary charges up to specified limits 
listed in the policy (maximum benefit $250,000 
per person, per illness or injury ). 


Pre-existing conditions 

Normally, pre-existing conditions are not 
covered. But if an illness was first manifested 
before coverage becomes effective, benefits 
will be payable if the insured person has not 
had medical treatment for such illness for a 
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eriod of 12 consecutive months immediately 
tetire his effective date of coverage. After an How to apply for opr mer 


insured person has been covered for 24 con- 1. Complete, date and sign the application. 
secutive months, benefits are payable for all 2. If you have any questions, call Poe and 
illnesses, regardless of when they began. Associates, Ine. ; 

This advertisement is for illustrative purposes 3. Mail the application to: 

and is not a contract. Only the insurance policy Poe & Associates, Inc. 

can give the actual terms, coverage amounts, P.O. Box 1348 

conditions and exclusions. Tampa, FL 33601 


4. Send no money. We will bill you. 


Semi-Annual Premiums 


$500 Deductible Under 40 40-49 50-59 60 & Over 
Member $101.00 $175.00 $360.00 $ 517.00 

Member / Spouse 240.00 370.00 690.00 989.00 

Member / Spouse & Children 319.00 457.00 777.00 1041.00 

Member / Child 180.00 262.00 447.00 569.00 

$1,000 Deductible Under 40 40-49 50-59 60 & Over 
Member $ 79.00 $137.00 $281.00 $ 403.00 

Member / Spouse 187.00 - 289.00 538.00 771.00 

Member / Spouse & Children 249.00 356.00 606.00 812.00 

Member / Child 141.00 204.00 349.00 444.00 

Premiums are based on age at entry and increase at attained age indicated. 


Poe &Associates, Inc. 


P.O. Box 1348 /Tampa, Florida 33601 
Telephone 813-228-7361 
WATS 1-800-282-0593 


Administrators for The Florida Bar insurance plans. 
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THE FLORIDA BAR 
APPLICATION FOR MAJOR MEDICAL EXPENSE PLAN 


Full Name (Print) Date of Birth 


Month Day Year 
Address 


Number and Street City State Zip Code 


| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for such 
members of my family, if any, as are listed below: 


CHECK PLAN DESIRED: O $500 Deductible O $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child 


Name 
Date of birth 
If employee of Member, give employer's name 
| understand that the insurance for which application is made will supplement rather than duplicate other benefits covering the same loss. 
Date Signature 


Return to Poe and Associates, Inc. — P.O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Certificate Number State Code Review Date Effective Date Anniversary Date 
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CIVIL COLLEGE: 
CRIMINAL JUSTICE COLLEGE: 


The COLLEGE OF ADVOCACY offers a six-day 
Civil program and a four-day Criminal 
Justice program which have graduated over 
3,000 attorneys since its inauguration 

in 1971. 
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Hastings Center for Trial 
and Appellate Advocacy's 
Tenth Annual COLLEGE OF ADVOCACY 


August 17 - 22 
August 23 - 27 


Small-group Workshops meet daily. 


Participants conduct examina- 
tions of witnesses and present opening statements and closing 


arguments. Exercises are critiqued by expert faculty. 
In addition, participants are videotaped performing selected 
exercises for playback critique. 


Demonstrations and lectures presented by outstanding trial prac- 
titioners are designed to enhance advocacy skills. 


Workshops and faculty presentations cover topics ranging from 
voir dire through closing argument. 


The COLLEGE OF ADVOCACY is accredited for many state continuing 
legal education requirements. 


Specialization is available in Civil or Criminal Justice prac- 
tice. Civil College participants choose Business Litigation or 
Personal Injury sections. Learn specific and general skills. 


Prominent legal educators and members of the trial bar from 
throughout the United States serve as faculty members. 


Videotaped lectures on Evidence & Cross-Examination by Professor 
Irving Younger of Cornell University are shown daily as part of 
the College instruction. 


All programs are held at Hastings College of the Law - San Francisco, California. 


Registration fees: 


Civil College - $400 
Criminal Justice College - $230 


College of Advocacy 


Hastings Center for Trial and Appellate Advocacy 
198 McAllister Street 
San Francisco, California 94102 


{ ] Please send additional information. 


Name 


(415) 557-2205 


Please register me in: 


{ ] Civil College - Business Litigation Workshop 
{ ] Civil College - Personal Injury Workshop 

[ ] Criminal Justice College 

{ ] both programs 


Firm 


Address 


Telephone ( ) 


A deposit of $100 is required with each registration, payable to Hastings College of the Law. 


The College has been unable to accept a substantial number of registrations in prior years due to full enrollment. 
Please register and make hotel reservations early. 
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When it comes to fast title service, 
George Marshall has a 33 year 
head-start on the competition. 


George Marshall, our Vice President of 
Underwriting and Claims in the Southeast 
Region, has 33 years’ experience in the title 
insurance business. There just aren’t many 
problems he hasn't run into before. So he 
can clear up title problems fast. 

For example, when a land developer 
recently needed a title commitment on 13 
projects in 3 states, George coordinated the 
work and had the binders delivered within 
just one week. 

That’s typical of the fast title service you 
can expect from Minnesota Title anywhere in 
the country. We have over 1,300 experienced, 
fast-moving employees nationwide. And 
we're committed to making decisions at the 
local level to avoid delays. 

If you want to get a head start on your title 


insurance problems, return this coupon 
today, or give us a call. 

When it comes to fast service, we hold the 
title. 


I'dlike to know how I can geta head start on my title insur- 
ance problems. | 


Mr. James Kramer 

Vice President 

Minnesota Title 

400 Second Avenue, South 
Minn lis, MN 55401 
800-3 1 


When it comes to fast service, we hold the title. 
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Lawyers Professional 


Liability Insurance Company 
proud the new 
endorsed carrier 
for malpractice insurance 


for The Florida Bar 


Large law firms 
We offer you the following: 


1. Facilities available for limits up to 
$10,000,000 in coverage and more if 
required 

2. Multiple attorney discounts 

3. Optional deductibles up to 
$100,000 which lowers your cost 

4. ALL OF THE FOLLOWING: 

a) S.E.C. coverage 

b) Title Agents Errors 
& Omissions 

c) Prior Acts 

d) Tail Coverage 


Law firms—10 
attorneys or less 


We offer you the following: 


1. Facilities available for limits up to 
$10,000,000 in coverage and more if 
required 

2. Optional deductibles up to $100,000 
which lowers your cost 

3. ALL OF THE FOLLOWING: 

a) S.E.C. coverage 

b) Title Agents Errors 
& Omissions 

c) Prior Acts 


e) No Gaps 
We have a successful risk We have an open book policy 
management program withThe Florida Bar 
Lawyers Professional Liability | 
Insurance Company 
PO. Box 10400, St. Petersburg, Florida 33733 
Name: 
Address: 

Phone (__) 


Please send information on: 


Call Toll Free 1-800-282-8949 or collect 813/894-7111 
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Marital Status 
Discrimination: 
An Amorphous 
Prohibition! 


By John-Edward Alley 


In 1977 the Florida Legislature 
enacted the Florida Human Rights 
Act (“Act”). The Act, among other 
things, prohibits employment 
discrimination based on an 
individual's marital status.2 The 
Florida Commission on Human 


Relations (the “Commission”)? was 
created and given the authority to 
investigate complaints alleging any 
discriminatory practices,‘ including 
allegations of marital status 
discrimination. Additionally, the 
Commission was given the 
authority to adopt rules to 
“effectuate the purposes and 
policies” of the Act,> which 
presumably included defining 
marital status discrimination. 
Unfortunately, the Florida 
Legislature failed to define the term 
“marital status” or even set forth the 
parameters of what it considered to 
be discrimination based on marital 
status. The only inkling the 
legislature gave was its 
pronouncement that the Act should 
be construed “according to the fair 
import of its terms and shall be 
liberally construed. Tt ts 
therefore apparent that the Florida 
Legislature gave the Commission 
little guidance in its efforts to 
investigate and promulgate policies 
and rules with respect to 
employment policies which affect 
marital status. 

Over two years after the passage 


of the Act, the Commission has yet 
to issue any decisions or promulgate 
any policies or rules regarding 
marital status discrimination. 
During the fiscal year beginning 
July 1, 1978, 11 complaints alleging 
marital status discrimination, as the 
primary cause of discrimination 
were filed with the Commission. Of 
these, six were dismissed prior to 
docketing. Of the five complaints 
that were docketed, one was 
settled, two were found to have no 
cause and two are still active. As no 
decisions, policies or rules have 
been issued by the Commission and 
the Florida courts have not dealt 
with the issue of marital status 
discrimination, there is no 
indication of what the Commission 
or the courts will conclude the 
legislature meant to prohibit when 
it forbade discrimination based 
upon “marital status.” 

The Commission has received 
complaints and will continue to do 
so. It must eventually grapple with 
the breadth of the term “marital 
status” and the Florida courts may 
also soon be called upon to do so. 
However, to date, the prohibition 
of marital status discrimination in 
Florida is at best an amorphous one. 

Florida employers desiring to 
implement or continue present 
personnel policies free from the 
fear that they may be unwittingly 
discriminating against persons due 
to their marital status, therefore, 
have received little or no guidance 
in this area to date. In light of this 
paucity of guidance in Florida the 
opinions of the federal and state 
courts which have dealt with the 
issue of marital status discrimin- 
ation may provide some guidelines 
for defining the boundaries of the 
prohibition. 

In discussing the law of marital 
status discrimination, the Latin 
phrase “In claris non est locus 
conjecturis” is far from a truism. 
Although it appears obvious that 
the prohibition against marital 
status discrimination simply 
prohibits an employer from 
discriminating against any person 
based on whether they are single, 
separated, divorced, widowed, 
etc., there is certainly room for 


conjecture that this prohibition 
paints with a broader brush in light 
of recent court decisions 
throughout the country. 

There appear to be at least six 
areas in which courts have 
indicated they might be willing to 
find that employers have 
discriminated against employees 
due to their marital status. These six 
areas are: (1) a requirement that 
employees be either single or 
married; (2) enforcement of no- 
spouse and antinepotism rules; (3) 
the maintenance and enforcement 
of policies of refusing to hire unwed 
mothers; (4) the maintenance and 
enforcement of policies of refusing 
to hire women with dependents 
while hiring men with dependents;* 
(5) the maintenance and 
enforcement of policies requiring 
the employment of married couples 
only,? and (6) requiring female 
employees to change their last 
name upon marriage.'® Due to 
space limitations and because the 
first three areas appear to be the 
most widely utilized, this article 
will only examine these areas of 
potential discrimination."! 


Single or Married Employees 
Throughout the 1960’s and, in 
some cases, into the 1970’s many 
(Continued) 
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commercial airline carriers had and 
enforced “no marriage” rules. 
These rules required that flight 
attendants be single. Any applicant 
who was married would not be 
hired as a flight attendant'? and any 
flight attendant who later became 
married would have his or her 
employment terminated. As most 


of the flight attendants affected by 
this rule were females, attack on 
these “no marriage” rules was 
instituted by females alleging that 
the rules violated Title VII's 
prohibition of sex discrimination. A 
panoply of cases arose in the federal 
courts and eventually the Fifth 
Circuit Court of Appeals and 
Seventh Circuit Court of Appeals 
dealt with and split on the issue. In 
Sprogis v. United Air Lines," the 
Seventh Circuit held that the 
practice of denying employment to 
stewardesses who were married, 
where male flight attendants were 
not required to resign from 
employment if they were married, 
was sex discrimination. However, 
in Stroud v. Delta Air Lines, Inc.,"4 
the Fifth Circuit held that since 
Delta Airlines had hired only 
women as flight attendants, its 
policy of refusing to employ any 
flight attendants who were married 
did not violate Title VII as the rule 
affected all employees, albeit all 
women, equally. The Fifth Circuit 
rejected the Seventh Circuit’s 
earlier conclusion that even if the 
airline had employed only women 
as flight attendants this would not 
validate a no-marriage rule. The 
Fifth Circuit concluded there was a 
“necessity of indicating some 
dissimilarity in treatment between 
the sexes before an allegation of sex 
discrimination can be upheld.”'5 In 
EEOC v. Delta Air Lines,'® the 
Fifth Circuit again held the airline 
did not violate Title VII on the basis 
of a no-marriage rule that it 
imposed on flight attendants, all of 
whom were women.!7 
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While there is no _ legislative 
history on the marital status ban 
enacted by the Florida Legislature, 
it can be strongly argued that the 
legislature was attempting solely to 
prohibit the discrimination based 
on the maintenance of a policy 
based on marital status which the 
Fifth Circuit refused to disallow 
and the Seventh Circuit and EEOC 
viewed as “sex” discrimination. At 
least we can conclude, based on the 
common meaning of “marital 
status,” that the Act must prohibit 
“no-marriage” and “marriage” rules 
as they discriminate against 
employees, not on their “sex,” but 
on their “marital status”. 


Antinepotism Rules 


The question for many 
employers in Florida is whether the 
prohibition of discrimination on 
marital status will invalidate a 
company’s no-spouse and/or 
antinepotism rule. In order to 
answer this question it is first 
necessary to take a glimpse at why 
an employer institutes no-spouse 
and antinepotism rules. Various 
reasons articulated include: (1) 
spouses may experience emotional 
problems with one another at 
home, so it is important that they 
work in separate businesses to “cool 
off” from one another;!® (2) if both 
spouses were employed in the same 
work place and became involved in 
a grievance with each other or 
another worker, then it might be 
expected that both spouses would 
take the same position in a dispute 
which would seriously hamper 
resolution of the grievance; (3) a 
conflict could occur if one spouse 
were to supervise the work of 
another spouse or resentment may 
arise if one spouse is promoted 
above another spouse; (4) the 
spouse in a supervisory position 
over his or her own spouse would 
be placed in the uncomfortable 
position of being accused or viewed 
by other employees of being more 
lenient with or showing favoritism 
to his/her spouse and may have 
difficulty in meting out discipline to 
his/her spouse and other employees 
fairly; (5) there is the possibility of 
one spouse already employed with 
the company attempting to 
persuade the personnel department 
to hire his/her spouse and in order 
to alleviate that pressure, the 
personnel department might 
acquiesce in those requests which 


would hinder the company from 
hiring the most qualified persons 
who had no one to intervene on 
their behalf; (6) spouses working 
for the same company may cause 
problems in the scheduling of 
vacations, days off and work 
assignments because both spouses 
will often desire the same vacation, 
days off and work assignment;!® 
and (7) one spouse in a supervisory 
position may be given responsi- 
bility for supervising a spouse of 
another supervisor, which would 
create a potential for conflict, e.g., if 
supervisor A disciplined supervisor 
B’s spouse, then a situation could 
occur where supervisor B, in 
retaliation, might discipline 
supervisor A’s spouse whom he 
supervised, thus, although there was 
no direct supervision between 
spouses the indirect supervision 
could cause conflicts in the work 
place or at the least, perceived 
conflicts which may be just as bad 
from a morale standpoint.” 

Initially, females alleged that no- 
spouse rules violated the ban on sex 
discrimination. However, in most 
cases, the courts ruled that so long 
as no-spouse rules were not applied 
unevenly between men and 
women, there was no disparate or 
discriminatory effect on women. 
Consequently, the rules were held 
not to be sexually discriminatory.*! 
One court found that while a no- 
spouse rule had a disparate impact 
on females at one location, the 
rule was job related and was 
instituted on the basic assumption 
that “it is generally a bad idea to 
have both partners in a marriage 
working together’? for a number 
of the reasons set forth above. 
Another federal district court, 
specifically stated: “The Court 
finds that the basis of the 
defendant’s Spouse Rule was not 
sex but marital status.”24 This 
district court was the first court, to 
our knowledge, to enunciate the 
proposition that a no-spouse rule 
might constitute marital status 
discrimination. 

The question remains as to 
whether a no-spouse or anti- 
nepotism rule constitutes “marital 
status” as opposed to “sex” discri- 
mination. Various states have 
enacted legislation _ prohibiting 
discrimination in employment on 
the basis of “marital status.” A New 
Jersey court® was one of the first to 
decide whether an employer's 
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antinepotism rule violated the state 
law against discrimination based on 
marital status. In that case, a female 
applied for a job with a motor 
freight terminal at which her 
husband worked. The applicant 
was employed but was subse- 
quently discharged because of the 
company’s policy against relatives, 
including spouses, working at the 
same terminal. The court stated that 
as the New Jersey laws prohibited 
discrimination in employment on 
the basis of marital status, an 
employer could not base his 
decision to hire or fire, etc. on the 
fact that an individual was either 
married or single. 

However, the court stated that 
the employee was discharged, not 
because of her marital status, but 
because of the company’s policy 
against relatives working in the 
same department or terminal. The 
company’s no-relative policy was 
not directed against married 
persons, but against those who had 
any type of relationship with 
another employee. The court 
pointed out that if the wife’s spouse 
did not work at the terminal, 
although her marital status would 
not have changed, she would not 
have been discharged. What was 
determinative was not whether she 
was married, but whether her 
husband worked at the terminal 
and therefore the company could 
not have discriminated against her 
based on her marital status. The 
court stated: 


The mere fact that in the course of enforcing 
its “no relatives” policy a particular excluded 
relative happens to be married does not 
constitute unlawful discrimination because 
of marital status . . .% 


However, a Montana state court?’ 
reviewed a no-spouse policy, and 
found that there was reasonable 
cause to believe that the company 
had_ discriminated against an 
employee on account of her sex or 
marital status by enforcing a no- 
spouse policy at its plant and issued 
a restraining order prohibiting 
termination of the employee 
pending administrative pro- 
ceedings and, more recently, a 
Washington state court also held 
that a no-spouse rule constituted 
illegal marital status discrimination. 
In Washington Water Power 
Company v. Washington State 
Human Rights Commission,® an 
employer challenged the 


Washington State Human Rights 
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Commission rules to the extent 
these rules implemented the state’s 
ban on employment discrimination 
due to an employee’s marital status. 
The Human Rights Commission 
had implemented rules,2® which 
stated that an employer could not 
discriminate against an employee 
or applicant for employment 
because of: (a) a person’s marital 
status, (b) who his or her spouse 
was, or (c) what the spouse did, as 
those actions were based upon 
marital status. The Commission’s 
policy was that there could be a 
business necessity defense based on 
a compelling and essential need to 
avoid business-related conflicts of 
interest, and to avoid the reality or 
appearance of improper influence 
or favor, citing as examples: (1) one 
spouse supervising another; (2) 
auditing the other spouse’s work; or 
(3) when the spouses are in direct or 
potential competition with each 
other. The employer had an 
enforced antinepotism policy. The 
Commission apparently believed 
that where an antinepotism policy 
was adopted and the employer 
refused to hire a spouse of an 


employee, marital status 
discrimination occurred (although 
the same action to other close 
relatives could not be marital status 
discrimination and was therefore 
permissible). 

The Washington Supreme Court 
stated that the legislature had given 
the Commission broad authority to 
prohibit discrimination which it 
believed came within the rubric 
“marital status.” The court noted 
that the legislature had not defined 
marital status, and gave the 
Commission broad powers to 
eliminate and prevent the 
designated types of discrimination 
and had also directed that the 
statutory provisions be given liberal 
construction.*° The court held that a 
reading of the entire statute allowed 
it to interpret the provision making 
it an unfair employment practice to 
refuse to hire any person because of 
that person’s marital status broadly 
enough to give the Commission 
authority to find that antinepotism 
rules were discriminatory, absent a 
sufficient business justification or a 
bona fide occupational qualifi- 
cation.*! However, the dissenting 
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justices argued that “marital status” 
means marital status and when one 
is asked his marital status he does 
not respond by identifying one’s 
spouse and his/her occupation. The 
dissent argued that while the 
Commission had broad authority to 
investigate and promulgate rules, it 
had exceeded that authority 
because it looked beyond the 
employee’s marital status to the 
identity and occupation of his or her 
spouse. The dissent contended that 
it was only an unfair employment 
practice to hire or discharge any 
person because of such person's 
marital status, not because of who 
his or her spouse was or what that 
spouse did. 

In Florida, it is a basic rule of 
statutory construction that words of 
common usage should be construed 
in their plain and ordinary sense.** 
If the term “marital status” is given 
its plain and ordinary meaning, it 
would apply only where the 
determinative factor is whether the 
person is or is not married, not 
where the determinative factor is 
the identity or occupation of the 
spouse. 

As noted above, there are a 
number of valid and sound business 
reasons for a company to institute a 
no-spouse policy. It would indeed 
be anomalous to prohibit no-spouse 
rules in the face of the bona fide 
business reasons which resulted in 
the adoption of such rules. 
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Unwed Mothers 


In some cases unwed mothers 
who either have illegitimate 
children or are pregnant have been 
discriminated against in their 
employment because of _ their 
condition. Traditionally these 
women have attacked this form of 
discrimination based on sex. 

In Wardlaw v. Austin School 
District,*3 a federal district court in 
Texas held that the school board 
did not violate Title VII's ban on sex 
discrimination when it transferred a 


pregnant unmarried teacher to a 


nonteaching position after her 
pregnancy was known and it was 
discovered she did not intend to 
marry. The court based its decision 
on the fact that the school board 
would not treat male teachers any 
differently than female teachers 
who were unwed parents. The 
court also noted that as the unwed 
mother was a high school special 
education teacher, her condition 
might affect her students and might 
cause disruption, disturbance and 
tension in a classroom due to the 
fact that a public controversy might 
arise concerning the unwed 
mother’s status. Evidence indicated 
that the students were mentally 
retarded and might be particularly 
vulnerable to harm arising from any 
tension resulting from differences 
between their parents and the 
teacher regarding sexual attitudes 
and life styles. The court noted that 
it had considered Andrews v. Drew 
Municipal School District, a Fifth 
Circuit case, which struck down a 
school district rule denying 
employment to any parent of an 
illegitimate child, but that it was 
factually distinguishable. 


In Andrews, the superintendent 
of the school district instituted a 
rule which stated that “parenthood 
of an illegitimate child would 
automatically disqualify an 
individual, whether incumbent or 
applicant, from employment with 
the school system.” The Fifth 
Circuit Court in Andrews held that 
this policy violated the 14th 
amendment of the United States 
Constitution as it did not have a 
rational relation to the objectives 
enunciated by the school officials. 
The court of appeals agreed with 
the district court’s conclusion that 
unwed parenthood does not always 
evidence lack of morality. 


In Jacobs v. Martin Sweets 


Company,* the Sixth Circuit held 
that an employer engaged in sex 
discrimination against a pregnant 
unmarried employee by first giving 
two weeks notice of termination of 
employment and then transferring 
that employee from an executive 
secretarial position to a clerical 
position, resulting in a constructive 
discharge. The court disagreed 
with the Wardlaw decision and 
pointed out that it was unnecessary 
for the plaintiff to demonstrate that 
a male expectant parent would 
have been treated any differently 
by the company. The court termed 
this argument mere “sophistry” 
finding that pregnancy is a 
condition unique to women and 
that termination because of it has a 
disparate impact upon women. 
Unlike Wardlaw, in the Jacobs case 
there was no evidence that the 
unwed pregnancy had any 
relationship to normal operation of 
the business.” 


With the advent in Florida of a 
prohibition of discrimination on the 
basis of “marital status,” unwed 
parents, whether female or male, 
may allege that they are being 
discriminated against on the basis 
of their marital status if an adverse 
employment action is taken 
because they are either pregnant or 
have illegitimate children and are 
unwed rather than wed. Under 
“marital status” as opposed to “sex” 
discrimination, what appears to be 
determinative is whether the action 
was taken because the person was 
married or not, thus giving rise to a 
cause of action regardless of 
whether the unwed mothers and 
unwed fathers are uniformly 
treated. As to employers’ policies 
regarding unwed parents, the 
determinative factors appear to be 
the unmarried status of the persons 
plus unmarried sexual activity 
leading to pregnancy and 
parenthood. Accordingly, whether 
policies against unwed parents 
constitute ‘“‘marital status” 
discrimination is dependent on 
development of a “marital status” 
plus definition.** 


Conclusion 


The prohibition against 
discrimination on the basis of 
“marital status” in Florida is at 
present an amorphous one. The 
Florida Commission on Human 
Relations has the _ initial 
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responsibility to define the 
parameters of the prohibition. 
Clearly, the Commission should 
prohibit discrimination by 
employers who require that 
employees be single, married, etc. 
as a condition of employment 
absent marital status as a bona fide 
occupational qualification 
reasonably necessary for the 
performance of the job. Just as 
clearly, the Commission should be 
hesitant to expand the definition of 
“marital status” beyond its plain 
and ordinary meaning to prohibit 
the use of no-spouse and 
antinepotism rules by employers. 
Finally, the Commission is faced 
with the task of determining 
whether or not the ban on marital 
status discrimination should 
prohibit discrimination based on a 
person’s marital status plus some 
other characteristic, such as 
pregnancy, or the existence of 
dependent children. Such 
discrimination is not based solely on 
marital status, so it is questionable 
whether the ban could be expanded 
to incorporate such allegations. 
Regardless of which path the 
Commission chooses, expeditious 
guidance to employers and 
practitioners regarding the 
parameters of discrimination based 
on “marital status” is needed. o 


1 The author gratefully acknowledges the 
assistance of Robert S. Turk in the 
preparation of this article. Prior to joining the 
author’s firm, Turk was a finalist in the 1978 
Wagner Moot Court National Labor Law 
Competition while at the University of 
North Carolina Law School. 
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held such action violated Title VII. 
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Cases 1362 (8th Cir. 1978). 
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Ga.) aff'd 446 F.2d 897, 4 FEP Cases 921 (5th 
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21 Harper v. Trans World Airlines, 525 F.2d 
409, 11 FEP Cases 1074 (8th Cir. 1975); Tuck 
v. McGraw-Hill, Inc., 421 F.Supp. 39, 13 
FEP Cases 778 (S.D. N.Y. 1976); cf. 


Sanbonmatsu v. Boyer, 16 FEP Cases 1650 
(N.Y. S.Ct. 1974), where a state university 
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women by its rule forbidding general 
appointment of a spouse of a faculty 
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the antinepotism rule was discriminatory in 
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no job-related purpose. 

%2 Yuhas v. Libbey-Owens-Ford Co., 16 
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enforced its policy irregularly. 

*7 Montana Human Rights Commission v. 
Anaconda Co., 14 EPD para. 7764 (Mont. 
Dist. Ct. 1977). 

% 18 EPD para. 8923 (Wash. 1978). 

29 WAC 162-16-150, Discrimination 
Because of Spouse. 


%° Note the similarity with the Florida Act, 
supra, fn. 3, 4. Specifically, the court stated: 
“Reading this chapter as a whole, it is 
apparent that the legislature intended to give 
the commission broad powers to investigate 
and formulate policies with respect to 
practices which involve discrimination 
based on those attributes, conditions, and 
situations which it had found to constitute an 
unfair basis for such discrimination.” 18 EPD 
at 5847. 

31 Accord, Kraft, Inc. v. State of Minnesota, 
21 EPD para. 30,405 (Minn. S.Ct. 1979) 
where the court held that an employer must 
present a bona fide occupational 
qualification to justify an antinepotism 
policy. See also Fra. Stat. $13.261(8)(a) 
(1978). 

32 Tatzel v. State, 356 So.2d 787 (Fla. 1978). 

33 10 FEP Cases 892 (W.D. Tex. 1975). 

34 507 F.2d 611, 9 FEP Cases 235 (5th Cir. 
1975) cert denied 12 FEP Cases 1222 (U.S. 
S.Ct. 1976). 

33 9 FEP Cases at 236. 

38 550 F.2d 364, 14 FEP Cases 687 (6th Cir.), 
cert. den. 431 U.S. 917 (1977). 

37 See also Lewis v. Delaware State 
College, 18 EPD para. 8781 (D. Del. 1978), 
female unlawfully discharged as director of 
residence hall for bearing child out of 
wedlock—preliminary injunction granted; 
Decision 73-0437, EEOC, 16 FEP Cases 1791 
(1972), EEOC found reasonable cause to 
believe that the employer violated Title VII 
by maintaining and enforcing policies of not 
hiring unwed mothers; Doe v. Osteopathic 
Hospital, 333 F.Supp. 1357, 3 FEP Cases 
1128 (D.C. Kan. 1971), (unwed pregnancy, a 
condition peculiar to the female physiology, 
no BFOQ). Cf. Grayson v. Wickes Corp., 
450 F.Supp. 1112, 17 EPD para. 8370 (N.D. 
Ill. 1978). 

38 See for example the discussion in SCHLEI 
& GrossMAN, EMPLOYMENT DiIscRIMINATION 
Law, Chapter 17, p. 337, et seq. (1976). 
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LAW OFFICE ECONOMICS 


Can Paralegals Be 
Profitable? 


By Ward Bower 


Survey data appears to indicate 
that law firms which use paralegals 
enjoy higher net incomes than law 
firms which use none. Analysis of 
gross receipts, overhead, and net 
income data from 381 firms 
participating in the 1979 Altman & 
Weil, Inc.,Survey of Law Firm 
Economics indicates that law firms 
which employ paralegals show 
higher per attorney overhead 
expenses than those firms using no 
paralegal personnel, but that gross 
receipts are considerably higher in 
firms with paralegals, resulting in 
higher net income. The chart 
below depicts average per attorney 
gross receipts, operating expenses 
and net income, broken out by the 
ratio of paralegal assistants to 
attorneys in participating firms. 

Per attorney figures are used for 
reporting of survey information to 


enable meaningful comparisons to 
be made between firms of different 
mixes and numbers of attorneys. 
Ratios indicate the number of 
paralegals for each attorney in 
reporting firms. A paralegal is 
defined as “one who does legal 
work under the supervision of a 
lawyer at least 75 percent of the 
working day.” Thus, a 12-attorney 
firm with a paralegal ratio of .25:1 
employs three persons in the 
paralegal occupational category. 
Survey-wide, the ratio of paralegals 
to lawyers of all participating firms 
was .19:1, or about one for every 
five lawyers. 


Declining Revenue Patterns 


The survey indicates that firms 
reporting a ratio of paralegals to 
lawyers of greater than .75:1 appear 
to experience decreasing levels of 
average attorney net income, 
reflecting declining revenues. This 
finding is consistent with 
management consulting experience 
indicating that firms with larger 
paralegal programs frequently 
encounter paralegal management 
problems which inhibit eco- 
nomical, efficient use of those 
employees. However, per attorney 
gross receipts and net income 
figures for those firms are still 
higher than those reported by firms 
with no paralegals. 

As a case in point, a four-lawyer 
firm hired a trained paralegal to 
assist in estate administration/ 
probate matters, freeing time of the 
firm’s estates expert for other work, 
producing in the aggregate, 
substantial incremental net income. 


Ratio of 
Paralegals No. of 
Per Lawyer? Firms 


No. Paralegals 73 
01 to .24 169 
.25 to .49 43 
50 to .74 12 
.75 to .99 5 

1.00 or more 5 


Average 
Gross Receipts 
Per Lawyer 


Average per Lawyer? Gross Receipts, Expenses and Net Income 


Average 
Total Expenses Income Per 
Per Lawyer Lawyers 
Dollars Percent Dollars Percent 


$28,000 
37,000 
39,500 
42,800 
39,700 
36,600 


Encouraged by the success of that 
approach, two additional 
paralegals were hired to work on 
the defense litigation and corporate 
areas, performing tasks previously 
handled by attorneys. However, 
these matters were billed on a time 
basis, and paralegal billing rates 
represented less of a mark-up from 
cost (salaries, benefits and 
overhead) than did billing rates of 
attorneys. Although new paralegals 
operated at a profit, the 
profitability of the paralegal group 
as a whole was not as great as it 
previously was in the probate area 
alone. In addition, the creation of a. 
new unique group of employees 
gave rise to the need for increased 
management, including workload 
distribution, supervision, 
performance evaluation and 
review, salary administration and 
financial management of the 
paralegal program. Management of 
the program consumed attorney 
time which would otherwise be 
billed to clients. The result was an 
increase in profitability through the 
use of additional paralegals, but not 
so dramatic an improvementas that 
which occurred with the use of the 
first, probate paralegal. 


The Paralegal Rationale 


The rationale of the paralegal 
concept is simple — by use of a less 
expensive human resource, the firm 
can produce a higher volume of 
legal services to clients at lower 


- costs, with the same or better profit 


margin than firms producing the 
same service with the use of either 
partners or associates. In turn, the 
partner or associate is freed for 
performance of more sophisticated 
legal tasks, which can be billed at 
higher rates. The most productive 
use of paralegals (and the best 
profit “argin) is obtainable in areas 
of practice where fees are unrelated 
to attorney time expended, such as 
personal injury work, real estate, 
domestic relations and other areas 
where fees are regularly charged on 


Ward Bower is with the staff of Altman & 
Weil, Inc., management consultants, 
Ardmore, Pennsylvania. 
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LAW OFFICE ECONOMICS 


contingent, percentage or fixed fee 
bases. These are areas in which law 
firms should first attempt to make 
use of paralegal employees. 

Dramatic evidence of cost 
reduction in the performance of 
legal services by use of paralegals is 
ascertainable from the following 
median compensation figures for 
partners/shareholders, associates 
and paralegals reported by Survey 
of Law Firm Economics 
participants: 


Median 1978 
Category Compensation 
Partners/ 

Shareholders $69,114 
Associates $26,665 
Paralegals, BA/BS 

Degree and 

Certificate $13,115 


Paralegals generally require less 
overhead than lawyers because 
they use less space and fewer 
secretarial services. In addition, 
paralegals generally have lower 
income expectations than lawyers, 
and are more likely to perform 
tedious or repetitive tasks more 
diligently and productively over a 
longer period of time, without need 
for constant re-training. Thus, given 
enough additional work to occupy 
attorneys whose time is freed by 
paralegal utilization, paralegals can 
provide an economic benefit. 


Conclusion 


Paralegals can be profitable. The 
challenge to law firms committed 
to paralegal programs is in 
monitoring and developing the 
productivity of profitability of 
paralegal employees, so that the 
declining revenue pattern 
demonstrated in Survey data is 
improved. Careful attention to 
management reporting systems and 
to paralegal training and utilization 
is the route by which such a result 
can be achieved. oO 


! The Survey includes selected firms and is 
not intended to be representative of all 
segments of the legal profession. 

2 No distinction is made between partners, 
shareholders and associates. 

3 25 means one paralegal for each four 
lawyers. 
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ENVIRONMENTAL LAW 


Zoning 
Environmentally 
Sensitive Land: 
Emergence 

of a Land Ethic 


By Stanley B. Price 


We have treated our land as if it were a 
limitless resource. Traditionally, Americans 
have felt what they do with their own land is 
their own business. This attitude has been a 
natural outgrowth of the pioneer spirit. 
Today, we are coming to realize that our 
land is finite, while our population is 
growing. The uses to which our generation 
puts the land can either expand or severely 
limit the choices our children will have. The 
time has come when we must accept the idea 
that none of us has a right to abuse the land, 
and that on the contrary society as a whole 
has a legitimate interest in proper land use. 
There is a national interest in effective land 
use planning across the nation.! 


The environmental revolution, 

begun in the latter part of the 1960's, 
has played a major role in the 
evolution of court opinions 
supporting land use considerations 
based upon preservation of our 
natural environment.? It has 
become fairly commonplace to 
find land use decisions focused on 
one central issue which was artfully 
phrased by the Supreme Court of 
Wisconsin in the landmark case of 
Just v. Marinette County: 
To state the issue in more meaningful terms, 
it is a conflict between the public interest in 
stopping the despoliation of natural 
resources, which our citizens until recently 
have taken as inevitable and for granted, and 
an owner’s asserted right to use his property 
as he wishes.‘ 

A primary methodology 
presently being employed by local 


government to preserve its natural 
resources is the police power 
exercise of zoning. Various 
statutory grants of power® have 
eased the path of local government 
to curtail uncontrolled growth 
which could grievously harm the 
environment. Due to its restrictive 
nature, the exercise of police 
powers must necessarily clash with 
the full enjoyment of property by 
an owner.® Yet, it is established in 
Florida that all property rights are 
held and enjoyed subject to the 
reasonable exercise of the police 
power in furtherance of the general 
welfare.? Relative to land use 
regulations, the Florida Supreme 
Court has declared in City of Miami 
Beach v. Ocean and Inland Co.:8 


It is fundamental that one may not be 
deprived of his property without due 
process of law, but it is also well established 
that he may be restricted in the use of it when 
that is necessary to the common good. So in 
this case we must weigh against the public 
weal plaintiff’s rights to enjoy unhampered 
property acquired since the enactment of the 
ordinance. Such restrictions must find their 
basis in the safety, health, morals or general 
welfare of the community.® 


Generally, zoning cases involving 
environmental issues relate to the 
utilization of zoning to curtail 
overintensification of land or to 
protect environmentally sensitive 


lands. Until quite recently, 
reference to jurisdictions other than 
the State of Florida was mandated 
in order to seek judicial guidance in 
cases relating to land use and the 
environment. For example, in 
Nattin Realty, Inc. v. Ludewig," a 
property owner sought to set aside a 
zoning ordinance which had 
restricted or “rolled back” the 
residential density of his property. 
The zoning ordinance was 
predicated upon the finding by the 
local government of a serious 
ecological problem related to 
inadequate water supply and 
sewage disposal facilities which 
would be further aggravated by 
intense urbanization.!! The court, in 
upholding the constitutionality of 
the zoning ordinance, relied heavily 
upon the testimony of expert 
witnesses who testified as to the 
harmful effects of increased 
population upon the municipality’s 


water supply.!? The opinion of the 
court was a prelude of things to 
come: 


The court is not unmindful that zoning 
changes prompted by such environmental 
considerations may appreciably limit the 
uses and profitability of land; yet if both 
factors were to be placed upon the scales, the 
pro bono publico considerations must 
prevail. If there is substantial evidence 
sustaining the municipality’s determination 
to rezone because of ecology, the court 
should not void such legislative 
determination.'* 


Environmental considerations were 
also instrumental in Steel Hill 
Development, Inc. v. Town of 
Sanborton.'4 There the town 
increased the minimum lot size of 
property owned by a developer. In 
upholding the town’s land use 
determination, the court noted in 
pertinent part: 


In short, no precedent compels _ its 
application to the case before us. We are faced 
with “a local legislative determination that the 
general welfare will be promoted by 
exclusion of an unwanted use from a 
nonmetropolitan community [which 
exclusion] is not likely to conflict with a 
regional need for local space for that use.” 57 
Iowa L. Rev. at 140. We recognize, as within 
the general welfare, concerns relating to the 
construction and integration of hundreds of 
new homes which would have an 
irreversible effect on the area’s ecological 
balance, destroy scenic values, decrease 


(Continued) 


Stanley B. Price is assistant county 
attorney for Dade County in charge of 
building, zoning and planning. Before 
becoming an assistant county attorney in 
1972, Price was assistant attorney general 
for the State of New York. He graduated 
from Syracuse University College of Law 
in 1969. 

He writes this column on behalf of the 
Environmental Law Section, Ross McVoy, 
chairman, and Robert Martin, editor. 
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ENVIRONMENTAL LAW 


open space, significantly change the rural 
character of this small town, pose substantial 
financial burdens on the town for police, 
fire, sewer, and road service, and open the 
way for the tides of weekend “visitors” who 
would own second homes.!5 


In Just v. Marinette County,'* the 
Wisconsin Supreme Court was 
faced with a shorelands zoning 
regulation that destroyed the 
economic value of the plaintiff's 
lakefront land. The basic purpose 
of the regulation was to protect 
navigable waters and the public 
rights therein from possible 
ecological harm resulting from 
uncontrolled usage and shoreline 
development.!? The court upheld 
the constitutionality of the 
ordinance upon two principles. 
First, that there is a constitutional 
distinction between restrictions on 
the use of property in a manner that 
is harmful to the public and 
appropriation of property by the 
government for some public 
benefit; the latter being 
compensable and the former 
noncompensable. Second, even 
under the traditional notion that a 
valid regulation might be applied so 
as to amount to a taking when all 
reasonable use is prevented, the 
court held that the filling of 
wetlands is not a “reasonable use” 
and is therefore not a property right 
protected by the fifth amend- 
ment.'§ The court stated in 
pertinent part: 

The Justs argue their property has been 


severely depreciated in value. But this 
depreciation of value is not based on the use 
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of the land in its natural state but on what the 
land would be worth if it could be filled and 
used for the location of a dwelling. While loss 
of value is to be considered in determining 
whether a restriction is a constructive taking, 
value based upon changing the character of 
the land at the expense of harm to public 
rights is not an essential factor or controlling. 


We are not unmindful of the warning in 
Pennsylvania Coal Co. v. Mahon (1922), 260 
US. 393, 416, ...: 


“... We are in danger of forgetting that a 
strong public desire to improve the public 
condition is not enough to warrant achieving 
the desire by a shorter cut than the 
constitutional way of paying for the change.” 
This observation refers to the improvement 
of the public condition, the securing of a 
benefit not presently enjoyed and to which 
the public is not entitled. The shoreland 
zoning ordinance preserves nature, the 
environment, and natural resources as they 
were created and to which the people have a 
present right. The ordinance does not create 
or improve the public condition but only 
preserves nature from the despoilage and 
harm resulting from the unrestricted 
activities of humans.’® 

Closely akin to the Just opinion is 
the case of Sibson v. State,?° 
wherein the Supreme Court of New 
Hampshire upheld the denial of a 
permit to fill salt marshland as a 
valid exercise of the police power. 
The rationale employed by the 
court further erodes the doctrine 
ascribed to Justice Holmes’ opinion 
in Pennsylvania Coal Co. v. 
Mahon,”! that “while property may 
be regulated to a certain extent, if 
regulation goes too far it will be 
recognized as a taking.”22 The New 
Hampshire court articulated the 
“harm-benefit” distinction as such: 
We hold that the denial of the permit to fill 
the saltmarsh . . . was a valid exercise of the 
police power proscribing future activities 


that would be harmful to the public and that, 
therefore, there was no taking... . % 


Other jurisdictions have adhered 
to the pronounced policy that an 
owner of real property has no 
absolute and unlimited right to alter 
the natural characteristics of his 
land so as to employ the land for a 
purpose for which it is unsuited in 
its natural state and which ignores 
the rights of others.%4 


In Turnpike Realty Co. v. Town 
of Dedham,* the Supreme Court of 
Massachusetts upheld a zoning 
bylaw enacted under the authority 
of the zoning enabling act, which 
restricted the use of land within the 
designated flood plain district to 
“any woodland, grassland, 
wetland, agricultural, horticultural 
or recreational use of land and 
water not requiring filling.”2 It 


provided, however, that if it were 
proved to the satisfaction of the 
board of appeals that a particular 
parcel of land in the flood plain 
district was in fact not subject to 
flooding or not unsuitable because 
of drainage conditions for any use 
which would otherwise be 
permitted if such land were not in 
the flood plain district—and the use 
of such land for any such otherwise 
prohibited use would not interfere 
with the general purposes for which 
the flood plain district had been 
established—the board of appeals 
could, after public hearing, issue a 
permit for any such use.2” 


The declared purposes of the 
bylaws were: (1) “to preserve and 
maintain the ground water table”; 
(2) “to protect the public health and 
safety, persons, and _ property 
against the hazards of flood water 
inundation”; (3) to protect the 
community “against the costs which 
might be incurred when unsuitable 
development occurs in swamps, 
marshes, along water courses, or in 
areas subject to floods”; and (4) “to 
conserve natural conditions, 
wildlife, and open spaces for the 
education, recreation and general 
welfare of the public.”%8 


The court (as did the Wisconsin 
court in the Just case) held that 
these purposes demonstrated that 
this was not a case in which the 
restrictions were imposed to confer 
a public benefit but was one in 
which the restrictions were 
imposed to prevent landowners 
from activities which might impose 
burdens upon the community, 
stating that the first three stated 
purposes were consistent with the 
three basic public policy objectives 
of flood plain zoning.*® Applying 
the “balancing test,” the court 
found that although the petitioner 
was substantially restricted in the 
use of its land, it had not been 
deprived of all beneficial uses 
thereof and, in light of the extent of 
the potential harm to the 
community from overdevelopment 
of a flood plain area, the decrease in 
value was not such as to render the 
restriction an unconstitutional 
deprivation of petitioner’s 
property.*° 

In Candlestick Properties, Inc. v. 
San Francisco Bay Conservation 
Development Comm’n.,*! the court 


upheld regulations which 
prohibited the filling of land in San 
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Francisco Bay. The plaintiff had 
purchased the subject property in 
1964 for $40,000 solely for use as a 
place to deposit fill from 
construction projects. The property 
was rendered valueless by the 
regulations in that the property was 
not navigable even at high tide.** 
The court held that there was a 
public interest in San Francisco 
Bay, legislatively determined to be 
the most valuable natural resource 
in that region, and one which was 
threatened by uncoordinated, 
haphazard filling. The court 
concluded that regulations having 
protection of the bay as their 
objective came within the police 
power.*8 

The entry of Florida courts into 
the environmental fray, while late 
in coming, has been significant. The 
Supreme Court of Florida in 
Sarasota County v. Barg,*4 upheld 
the constitutionality of a state 
special act which limited the 
density, use and number of 
structures placed upon an 
environmentally sensitive area and 
stated: 

The appellees asserted that Section 4 of the 
Act, by limiting the uses to which they may 
put their lands and the structures they may 
construct thereon, deprives them of their 
property without due process of law. We 
find this assertion to be without merit. 
Section 4 of the Act does not deprive 
appellees of their property, or of the use of 
their property; it simply regulates the use of 
that property. Reasonable restrictions upon 
the use of property in the interest of the 
public health, welfare, morals, and safety are 
valid exercises of the State’s police power. 
E.g., City of Miami Beach v. Ocean & Inland 
Company, 147 Fla. 480, 3 So.2d 364 (1941). 
The restrictions imposed by Section 4 of the 
Act are reasonable, in light of the legislative 
intent—expressed in Section 1 of the Act—to 
preserve the natural beauty of Manasota 
Key.§ 

In another situation, the Board of 
County Commissioners of Dade 
County, Florida, passed a 
resolution imposing a_ building 
moratorium, known as the East 
Everglades Moratorium, on an area 
consisting of approximately 323 
square miles of western Dade 
County. The purpose of _ this 
moratorium was to grant the county 
a period of time for the preparation 
of a comprehensive study of the 
East Everglades directed to the 
protection of its fresh water supply 
and its natural ecosystems. The 
study was to provide the county 
decision makers with the detailed 
information required for more 
exacting decisions concerning 
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future land use policies in the study 
area.*6 

The Dade County Planning 
Department concluded that there 
was substantial evidence to indicate 
that development under the 
existing zoning, which was mostly 
AU and GU, could be detrimental 
to the county’s ecosystem. Prior to 
the moratorium, AU and GU 
zoning permitted development on 
one-acre lots. As a result of the 
preliminary study made during the 
moratorium, AU and GU zoning 
was changed to require a minimum 
of five acres before improvement 
or development would be 
‘permitted.*” 

At the conclusion of a detailed 

review of the moratorium area— 
and the end of the zoning moratoria 
in the general area—the directors of 
the Dade County Building and 
Zoning Department and the 
Planning Department jointly 
submitted to the Dade County 
Commission a request to rezone a 
tract owned by Moviematic 
Industries, Inc. from I[U-2 
(Industry-Heavy) to a GU (Interim) 
classification consistent with the 
Dade County Comprehensive 
Development Master Plan.** At a 
duly called public hearing seeking 
to rezone the subject tract, detailed 
technical testimony was offered by 
biologists and hydrologists as to the 
unique environmental sensitivity of 
the land which overlies one of the 
most permeable aquifers in the 
world, the Biscayne Aquifer. This 
aquifer serves as the source of 
virtually all drinking water in Dade 
County.*® The property owner 
offered no expert testimony in 
rebuttal.“ The Third District Court 
of Appeal, in Moviematic 
Industries Corp. v. Board of 
County Commissioners of 
Metropolitan Dade County,*! 
strongly supported the ideals of 
ecological zoning: 
We find the inclusion of ecological 
considerations as a legitimate objective of 
zoning ordinances and resolutions is long 
overdue and hold that preservation of the 
ecological balance of a particular area is a 
valid exercise of the police power as it relates 
to the general welfare.** 

In another case, the Dade County 
Board of County Commissioners 
rejected a zoning application which 
sought to permit a housing 
development on stilts in order to 
preserve the environmental 
sensitivity of the tract. The zoning 


application was contrary to the 
county’s master plan for 
development and the property was 
lacking in essential public 
services.“4 On appeal, the circuit 
court found for the property owner 
and concluded that “the county’s 
placing this property in a 
preservation zone and prohibiting 
any private use thereon or, any 
reasonable private use thereon, is 
confiscatory.’*5 The District 
Court of Appeal,“* while not 
addressing the ecological con- 
siderations before the court, 
reversed the lower court and 
upheld the action of the county 
commission as being fairly 
debatable and consistent with the 
county’s master plan for 
development. 

A clear departure from the “land 
ethic” pronounced in the preceding 
legal citations is the recent holding 
in Estuary Properties, Inc. v. 
Askew.“ In that case, the property 
owner sought zoning to develop 
approximately 6,500 acres in Lee 
County, Florida, at a density of 4.1 
dwelling units to the acre. The 
proposed development required 
utilization by the property owner of 
1,800 acres vegetated with black 
mangroves. Consistent with the 
provisions of F.S. Chapter 380, the 
developer concurrently filed an 
application with the Southwest 
Florida Regional Planning Council 
(SWFRPC) and Lee County for 
developmental approval. The 
SWFRPC raised several environ- 
mental considerations, most 
notably the destruction of the black 
mangroves, and recommended to 
Lee County that the application be 
denied. After a series of public 
hearings, Lee County denied the 
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ENVIRONMENTAL LAW 


proposed rezoning request and 
denied the application for 
development approval. 

The property owner appealed 
the development order to the Land 
and Water Adjudicatory Com- 
mission which is comprised of the 
Governor and cabinet. The case 
was assigned to a hearing officer 
who conducted a de novo review. 
The hearing officer concluded that 
the proposed development would 
have an adverse impact on the 
ecology and economy of the area 
and recommended denial of the 
appeal. The Land and Water 
Adjudicatory Commission 
concurred and adopted the hearing 
officer’s report. Acting ona petition 
for writ of certiorari, the district 
court held inter alia that the various 
reviewing bodies erred in placing 
the burden of proof in regard to 
environmental concerns upon the 
developer in contradiction to F.S. 
§380.08(3) and that the restriction of 
development rights upon alleged 
environmentally sensitive land 
constituted a “taking” of real 
property without just compen- 
sation in violation of the Florida 
Constitution.“ The opinion of the 
court stated in pertinent part: 


This principle is universally accepted in 
more traditional contexts of governmental 
taking and is, in fact, the essence of 
constitutional property rights. The true 
constitutional issue in this case is whether 
there has been a taking of Petitioner's 
property rights, not whether the public 
benefits of preserving mangrove wetlands 
outweigh the private injury to Petitioner. 
The Adjudicatory Commission has failed to 
indicate any meaningful changes in the 
proposed development that would enable 
Petitioner to make any economically 
beneficial use of its land and, in fact, 
observed that “.. . once the hearing officer 
decided against the construction of the 
interceptor waterway and the mangroves, 
there were no changes possible within the 
record to make the development eligible for 
approval.”5° 


The Attorney General of Florida 
has indicated that he will seek 


review of this case in the Florida 
Supreme Court.®! 


Conclusion 


Property, like liberty, though immune 

under the Constitution from destruction, is 
not immune from regulation essential for the 
common good. What that regulation shall be, 
every generation must work out for itself.... 
The courts, then, are free in marking the 
limits of the individual’s immunities to shape 
their judgments in accordance with reason 
and justice. 
That does not mean that in judging the 
validity of statutes they are free to substitute 
their own ideas of reason and justice for 
those of the men and women they serve. 
Their standard must be an objective one. In 
such matters, the thing that counts is not 
what I believe to be right. It is what I may 
reasonably believe that some other man of 
normal intellect and conscience might 
reasonably look as right.5? 

All zoning by definition restricts 
the free use of property. Judicial 
recognition of this principle of law 
will continue to guide local 
government in regulating land uses 
in a manner which will serve the 
greatest good. Local government 
must carefully and _ diligently 
provide the community with a 
sufficient legal and factual 
foundation on which to control 
potentially harmful land uses. 
Estuary Properties, Inc. v. Askew™* 
can provide the vehicle by which 
the Supreme Court of Florida 
reconciles the conflict between 
private property rights and the 
inherent negative impacts of 
developing environmentally 
sensitive lands. oO 
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TAX LAW NOTES 


PART II 


Proposals for 
Change: U.S. Tax 
Laws Affecting 
Foreign Investment 
in U. S. Real Estate 


By Richard J. Razook 
and Leon O. Stock 


Part I of this article, which 
appeared in last month’s installment 
of Tax Law Notes, discussed the 
major Internal Revenue Code 
provisions impacting upon foreign 
investment in the United States. 
Part II now carries the discussion a 
step further by examining the so- 
called “treaty benefits” generally 
available under the U.S- 
Netherlands Antilles' and U.S.- 
British Virgin Islands? income tax 
conventions. In addition, because 
of important legislative develop- 
ments which occurred during 
December of 1979 when Part II was 
written, certain observations 
regarding 1979 year-end planning 
in anticipation of possible capital 
gains taxation are included. 


Current Practice 


Foreign investors frequently 
utilize Netherlands Antilles 
corporations to invest in U.S. real 
estate. Less frequent, but equally 
possible, is the use of a British 
Virgin Islands corporation for this 
purpose.’ By using these types of 
corporations, foreign investors 
obtain certain income tax benefits 
made available through the 


respective income tax conventions 
which the United States maintains 
with the Netherlands Antilles and 
British Virgin Islands. Such benefits 
are essentially threefold in nature. 

First, the corporation’s annual 
operating income, if any, derived 
from its real estate investments is 
not subject to tax in the Netherlands 
Antilles (NA) or the British Virgin 
Islands (BVI).4 Thus, the only 
possible annual income tax will be 
the federal income tax imposed in 
the same manner and at the same 
rates as in the case of a domestic 
corporation. Second, and 
extremely important, interest and 
dividends paid by an NA or BVI 
corporation to the foreign investor 
in his capacity as a shareholder or 
creditor are exempt from U.S. 
withholding tax.5 As explained in 
Part I, this permits the foreign 
investor to capitalize the 
corporation in part with debt, 
obtain an interest expense 
deduction in computing the 
corporation’s federal taxable 
income and thereafter receive 
interest income free of any U.S. tax. 
Corporate dividends also may be 
paid to the foreign investor free of 
U.S. withholding tax although this 
benefit is usually of much less 
significance in a real estate 
investment which is, by its very 
nature, unlikely to accumulate 
substantial earnings and profits for 
distribution. Third, the corporation 
may elect to be taxed on net, rather 
than gross, income in the event that 
holding and operating the real 
estate investment involved does not 
otherwise constitute the conduct of 
a U.S. trade or business. Without 
such an election, the gross rents 
would be subject to a 30 percent 
U.S. withholding tax. It should be 
noted that the Internal Revenue 
Code does provide a net election;? 
however, unlike the election 
granted by the Netherlands Antilles 
and British Virgin Islands income 
tax conventions, it must apply 
to all properties owned by the 
corporation and cannot be 
revoked without the consent of the 
Internal Revenue Service. The 
flexibility to apply the election to 
specific properties and withdraw it 


freely is important. For example, 
the election may be revoked with 
respect to a specific property 
shortly before it is scold. As a 
consequence, the property may be 
recharacterized as a capital asset 
and the gain given tax-free capital 
gain trcatment while the 
corporaui.a remains completely 
intact and other corporate 
properties totally unaffected. 

To summarize, a foreign investor 
can acquire U.S. real estate through 
the medium of a NA or BVI 
corporation, and pursuant to 
various provisions of the U-S.- 
Netherlands Antilles and U-S.- 
British Virgin Islands income tax 
conventions: (i) expect to pay no 
income tax in those countries; (ii) 
thereafter distribute dividends and 
pay interest free of any U.S. 
withholding tax; and (iii) finally, 
deduct normal operating expenses 
as if the investment were used in 
trade or business but derive tax-free 
capital gain when it is sold. 


Treaties Under Review 


On June 28, 1979, in response to 
mounting publicity, the U.S. 
Treasury announced its intentions 
to negotiate modifications to the 
U.S.-Netherlands Antilles income 
tax convention. Treasury concerns 
focused primarily upon the use of 
NA corporations by American 
companies as finance subsidiaries 
and by third-country nationals as 
real estate investment companies. 
The real estate investment 
company vehicle has been widely 
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used in Florida and, in fact, has 
contributed significantly to the 
recent interest shown by the federal 
government. Immediately 
thereafter interest in the British 
Virgin Islands grew as a result of 
concern among practitioners that 
the U.S.-Netherlands Antilles 
income tax convention would be 
modified adversely. Again, in 
response, on August 16, 1979, the 
U.S. Treasury announced its 
intentions to renegotiate treaty 
relations with 14 jurisdictions, 
including the British Virgin islands. 
However, as of the writing of this 
article, formal notification had not 
been given by the U.S. Treasury to 
the respective governments of the 
Netherlands Antilles and British 
Virgin Islands. 


Nevertheless, in reviewing the 
Netherlands Antilles income tax 
convention, it appears that the U.S. 
Treasury primarily will be 
interested in modifying article XII 
pursuant to which U.S. withholding 
taxes upon dividends and interest 
are waived. Article V should remain 
unaffected since under that 
provision of the United States 
retains sole and exclusive taxing 
jurisdiction. Article X also should 
remain unchanged because, in 
granting the net election, that 
provision does not differ 
significantly from the position 
presently taken in the U.S. model 
income tax convention.’ Further, 
Congress is presently seeking to 
eliminate any abuse it perceives 
involving the net election by 
amending the Internal Revenue 
Code so that capital gains taxation 
will fall upon property previously 
subject to the net election. With 
these thoughts in mind, it becomes 
clear that the U. S. Treasury must 
be focusing upon Article XII. 


Likewise, there must be equal 
concern over Article XV of the 
U.S.-British Virgin Islands income 
tax convention which provides 
similar relief from U.S. withholding 
taxes. 

The U.S. Treasury’s primary 
complaint has been the use of 
Article XII and Article XV by 
“third-country nationals,” that is, 
persons who are not citizens or 
residents of the Netherlands 
Antilles or British Virgin Islands and 
who take advantage of the 
respective income tax conventions. 
It has been suggested informally 
that relief from U.S. withholding 
taxes should be denied entirely to 
these individuals. Thus, there may 
be an attempt to negotiate into the 
conventions a provision stating that 
if 25 percent or more of the 
shareholders are nonresidents of the 
country of incorporation and the 
country, through special tax 
measures, offers a reduced rate of 
tax to the corporation, relief from 
U.S. withholding tax will not be 
available.® In response to that 
position, it is suggested that a 
distinction might be drawn 
between withholding taxes 
assessable upon interest as opposed 
to those which may be imposed 
upon dividend income.'® For 
example, rather than eliminate 
Article XII in its entirety, or make it 
subject to a provision as suggested, 
consideration should be given to 
imposing withholding taxes, if at 
all, only upon U.S. source interest 
income paid by a Netherlands 
Antilles corporation. This may be 
justified on the ground that the 
amount of the interest paid results 
in a tax deduction and thus possibly 
a tax benefit to the corporation. In 
contradistinction, there is no 
deduction granted for dividends 
paid, and the related income 
already has been subject to full 
federal income taxation. 
Accordingly, in respect of 
dividends, there is no need to 
invoke such a “secondary” 
withholding tax. 
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Further, it would seem that if the 
“25 percent/reduced rate” 
provision were negotiated into the 
tax conventions, it should not apply 
to a British Virgin Islands 
corporation since all such corpor- 
ations are subject to a uniform 15 
percent rate of tax. There are no 
special measures permitting certain 
types of BVI corporations to avoid 
or otherwise enjoy a reduced rate of 
taxation. Perhaps if such a provision 
were negotiated into the U.S.- 
Netherlands Antilles income tax 
convention, the Netherlands 
Antilles would respond by 
amending its internal tax laws to 
provide a uniform rate of tax similar 
to the British Virgin Islands. 

Although there is no hard data 
available, the federal government 
seems to doubt that substantive 
modifications to the tax 
conventions will affect adversely 
the U.S. balance of payments." In 
part, this is because it is believed 
that foreign investment in the 
United States is motivated 
primarily by nontax considerations. 
However, disclosure rules 
associated with implementing 
changes in these conventions 
could prove to be an important 
adverse factor. Reluctance of 
foreign investors to have their 
ownership interests known because 
of exchange control violations in 
their home countries, risk of 
nationalization or confiscation, and 
visibility to terrorists groups could 
present serious potential 
ramifications to any renegotiation. 

Finally, if the U.S.-Netherlands 
Antilles income tax convention 
were renegotiated during 1980, any 
modifications thereto are not likely 
to be effective before January 1, 
1981. The reasons for this are both 
legal and historical. Article XX VII 
of the convention requires at least 
six months’ written notification to 
be given in order to effect a 
termination as of January 1 of the 
immediately following year. While 
quite arguably the negotiation of a 
protocol to the convention would 
not constitute a termination within 
the meaning of Article XXVII, the 
six-month rule has been respected 
and applied for this purpose in the 
past. For example, the 1963 
protocol of amendments actually 
was signed in October of 1963, 
became effective September 28, 
1964, upon exchange of instruments 
of ratification, and was made first 
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applicable beginning January 1, 
1965. However, even then the 
effective date was deferred until 
January 1, 1969, in certain respects 
for Netherlands Antilles 
corporations organized under 
notarial deeds issued on or before 
May 14, 1963. 


Year End Planning 


Indications during the month of 
December 1979 were that certain 
proposed legislation designed to 
render taxable gains realized by 
foreign investors on the disposition 
of real estate situated in the United 
States would, if enacted, be 
effective with respect to such gains 
realized after December 31, 1979.!2 
In order to avoid such tax, some tax 
advisors counseled their foreign 
clients with investments in U.S. real 
estate to engage in one of three 
types of transactions prior to 
January 1, 1980. 


First, where the real estate was 
owned by a corporation domestic 
or foreign, advice was given to 
liquidate the corporation, and, 
thereafter, own and manage the 
property through a sole 
proprietorship or partnership, as 
the case may be. If time permitted, 
the client was further advised to 
complete a sale of the real estate on 
or before December 31, 1979. If 
time did not permit, consideration 
was then given to entering into a 
binding contract prior to the end of 
the year with closing scheduled for 
sometime during 1980. 


To illustrate, a simple example 
may be helpful. Assume that the 
outstanding shares of a Netherlands 
Antilles corporation are owned 
entirely by members of a family, 
none of whom is a citizen or 
resident of the United States. The 
corporation owns a large apartment 
building in Miami which originally 
was purchased in 1973. On 
December 15, 1979, the adjusted 
basis (cost less depreciation) of the 
building approximates $3.5 million. 
By December 29, 1979, liquidation 
of the corporation is completed, 
and ownership and management of 
the apartment building is taken 
over by a successor partnership 
consisting of the former 
shareholders. Based upon an 
appraisal, the fair market value of 
the building on the date of 
liquidation is determined to be $8 
million. 
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The liquidation serves to give the 
recipient shareholders a stepped-up 
basis for the property; the basis is its 
fair market value of $8 million." 
Since the shareholders do not spend 
an aggregate of 183 days or more in 
the United States during the taxable 
year in which the liquidation 
occurs, the gain realized by them on 
the liquidation should not be 
subject to federal income tax.!4 
Also, except for the recapture of 
depreciation, the corporation 
recognizes no gain on the 


distribution in liquidation.’ 
Thereafter, during 1980, or later, 
if the partnership sells the real 
estate, the taxable gain to the 
partnership would be measured by 
the excess, if any, of the selling price 
over its basis previously stepped up 
to $8 million. Thus, if the selling 
price were $8 million, there would 
be no resulting gain to the partners. 
But if the selling price proved to be 
$8,750,000, for example, and the 
partnership owned the property for 
less than one year to the date of the 
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TAX LAW NOTES 


sale, the excess $750,000, minus the 
amount of depreciation recapture, 
would be taxed as short-term 
capital gain. The net income 
accruing to the partnership from 
the ownership and management of 
the real estate, prior to the date of 
sale, would be taxable as ordinary 
income to each of the partners. 
However, the enlarged depre- 
ciation allowance based on the 
stepped-up liquidated value, plus 
the mortgage interest and expenses, 
probably would leave no income to 
be taxed to the partners. 

Second, some clients were 
advised to enter into sales contracts 
prior to year end although closing 
could not take place by that time. It 
is reasonable to assume that some 
sales were negotiated during the 
latter part of 1979 in order to avoid 
the anticipated tax. However, it is 
likely that in many instances the 
decision to sell was reached too late 
to complete the sale prior to the end 
of the year. Accordingly, when 
time did not permit a sale, a 
possible alternative then 
considered was to enter into a 
binding executory contract prior to 
January 1, 1980, with closing 
thereafter scheduled for sometime 
in 1980. However, this was 
considered risky, since there were 
no indications that the new 
legislation would provide a 
transitional rule that would exempt 
gain on post-1979 sales made 
pursuant pre-1980 binding 
contracts. 

A third alternative is similar to the 
first one involving a pre-1980 sale. 
Capital gains taxation might be 
avoided through a statutory 
reorganization. For example, 
assume that a large publicly-held 
domestic corporation engaged in 
diversified business activities 
acquired all of the stock of a much 
smaller NA real estate corporation 
in a transaction qualifying as a 
reorganization pursuant to Internal 
Revenue Code §368(a)(B). In 
accordance with the terms of the 
plan of reorganization, the 
individual foreign shareholders of 
the NA corporation exchange their 
shares for voting shares of the 


domestic corporation. At a later 
time, the foreign shareholders sell 
their shares in the domestic 
corporation free of U.S. capital 
gains tax, having not been present in 
the United States 183 days in the 
year of sale. This procedure would 
seem to have the advantage of 
leaving the foreign shareholder ina 
position to sell without undue 


pressure. 
In summary, it would appear that 
foreign shareholders who 


liquidated domestic or foreign real 
estate corporations prior to 1980 
have placed themselves in the 
desirable position of obtaining a 
stepped-up basis for the real estate, 
thereby limiting the capital gain on 
a later sale. Whether the same is true 
of individuals who entered into 
pre-1980 executory contracts is yet 
unknown. However, the advantage 
of any such action was clearly 
dependent upon the extent of 
appreciation in value of the 
property involved. Only if 
appreciation were substantial 
would the foregoing procedures be 
worthwhile. Finally, the statutory 
reorganization technique, if 
possible, provided an opportunity 
to escape the scope of any pending 
legislation, but, unfortunately, in 
many cases may have been more 
difficult to achieve than a direct 
liquidation. 


Conclusion 


In view of the developments 
involving the U.S.-Netherlands 
Antilles and U.S.-British Virgin 
Islands income tax conventions, 
and related federal legislation, 1979 
proved to be a year of significant 
activity for those counseling foreign 
investors. It seems clear that 
changes in the U.S. tax laws are 
inevitable and, in fact, imminent. 

The new laws and _ possible 
modifications to the tax 
conventions will present new 
challenges. Planning effectively for 
these challenges will require that 
professional advisors learn from 
both their past accomplishments as 
well as failures. Keeping abreast of 
pending legislation and anticipating 
its ultimate effect may give clients a 
decided advantage, as 1979 year- 
end tax planning may well prove. 
Applying basic principles from 
other areas of the tax law to shed 
further insight into any new law will 
be important. Finally, under- 
standing the factors which motivate 


the change in the law may 
ultimately prove to be the very key 
to coping effectively with it. oO 


1 CONVENTION BETWEEN THE UNITED 
STATES OF AMERICA AND THE KINGDOM OF THE 
NETHERLANDS FOR THE AVOIDANCE OF DOUBLE 
TAXATION AND THE PREVENTION OF FISCAL 
Evasion WitH REsPEct TO TAXES ON INCOME 
AND CERTAIN OTHER Taxes, 1948 (TIAS 
1855), as extended to the Netherlands 
Antilles, 1955 (TIAS 3366) and as amended 
by Protocol 1963 (TIAS 6051) referred to 
hereinafter as the “U.S.-Netherlands Antilles 
Income Tax Convention.” 

2 CONVENTION BETWEEN THE GOVERNMENT 
OF THE UNITED STATES OF AMERICA AND THE 
GOVERNMENT OF THE UNITED KINGDOM OF 
GreaT BriTIAN AND NoRTHERN IRELAND FOR 
THE ADVANCE OF DouBLE TAXATION AND THE 
PREVENTION OF FiscaAL Evasion WITH 
Respect TO TAXES ON INCOME AND CAPITAL 
Gains 1945 (TIAS 1546), as amended and 
thereafter extended to the British Virgin 
Islands, 1959 (TIAS 4141) referred to 
hereinafter as the “U.S. - British Virgin 
Islands Income Tax Convention.” 

3 There essentially are three reasons why 
British Virgin Islands corporations are used 
less frequently: first, lack of awareness by 
professional advisors; second, the safety in 
numbers thought present in using the 
Netherlands Antilles as so many have done 
before; and third, the annual corporate 
license fee assessed on the value of the gross 
assets of a British Virgin Islands corporation. 

4 Art. V, U.S. - NETHERLANDS ANTILLES 
INCOME Tax CoNVENTION; with respect to the 
British Virgin Islands, the exemption from 
taxation results from the classification of the 
corporation as nonresident for income tax 
purposes combined with the failure to make 
any remittance of corporate profits to the 
Island. 

5Art. XII, U. S. - NETHERLANDS ANTILLES 
INcoME Tax Convention; Art. XV, U.S. - 
British VIRGIN ISLANDS INCOME 
CONVENTION. 

6 Art. X, U.S.-NETHERLANDS ANTILLES 
INcomME Tax CoNnveENTION; Art. IX(1), 
U.S.-BritisH VircIN IsLANDS INCOME Tax 
CONVENTION. 

7I.R.C. §882(d). Unless otherwise 
indicated, all section references are to the 
Internal Revenue Code of 1954, as amended. 

8 MopEL INCOME Tax TREATY OF THE 
Unitrep States DEPARTMENT OF TREASURY 
(May 17, 1977). 

10 Contrast articles 10 (relating to 
dividends) and 11 (relating to interest) to 
Article 16 of the Model Income Tax Treaty. 
Article 11 6.(c) imposes a_ residency 
requirement, while Article 10 does not. 
Accordingly, the Model Treaty appears to 
support the destinction being made 
assuming the nonapplicability of Article 16. 

11 UniTED STATES TREASURY REPORT 
SUBMITTED PuRSUANT TO SECTION 553 OF THE 
REVENUE Act oF 1978, May 4, 1979 at page 5. 

12 H.R. 1319, 96th Cong., Ist Sess. (1979). 
See also H.R. 6007, 96th Cong., Ist Sess. 
(1979) to the contrary having no effective 
date stated therein. 

13 [.R.C. §1001 and 1012. 

14 $871. 

15 T.R.C. §336. 
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PROFESSIONAL ETHICS 


Referral Fees: An 
Abuse of the Public 
Trust 


By Philip H. Blackburn 


For too many years the legal 
profession has been widely 
criticized by a variety of 
individuals, whose complaints have 
become increasingly bitter and 
intense. Not only is the average 
citizen prepared on a moment's 
notice to speak out against “those 
evil and corrupt lawyers,” but the 
President of the United States and 
our country’s Chief Justice have 
also joined in the ever-growing list 
of our critics. Depending upon 
which individual or group is 
directing the verbal warfare at the 
moment, the quality of legal 
services, the rising cost of providing 
those services, and our general 
reputation for “deception and 
skullduggery” are the most 
frequent areas of attack. 

In this article I will describe one 
area where unethical practices have 
existed for many years, and will 
suggest some reasons why changes 
should be made. It is time for 
someone to speak out against the 
outrageous and unethical referral 
fees that are too frequently paid 
and received by lawyers. Although 
referral fees have been known to 
exist in nearly every area of the law, 
their greatest abuse has consistently 
occurred in the personal injury 
field. 


Historical Perspective 


As the system exists today, the 
personal injury specialist is sent a 


client by the referring or 
forwarding attorney. Often this for- 
warding attorney has met the client 
only briefly, or perhaps has spoken 
with the client once on the telephone 
before referring the injured person 
to the tort lawyer. In most such 
arrangements, the referring 
attorney will do almost nothing to 
justify any fee, although it will 
usually be decided in advance that 
he (she) will eventually receive 40- 

’ 50 percent of the total attorneys’ 
fees. 

If, at the conclusion of the case, 
the client is bold enough to ask why 
Lawyer Jones, whom he met only 
once, is receiving 40-50 percent of 
the fee, that client is told — with a 
straight face — that Lawyer Jones in 
fact did 40-50 percent of the legal 
work involved in the case. The 
client is indignant at this news 
because he has not seen or heard 
from Lawyer Jones since that initial 
discussion with him six months or a 
year earlier. It seems to him (her) 
that Attorney Jones has received a 
“kick-back.” The client feels he is a 
victim, but because he feels 
powerless in this situation, he will 
do nothing. His inaction and his 
failure to express his outrage to Bar 
officials partially explains why the 
referral fee system has been 
allowed to endure. 


Some of the same Bar officials to 
whom the client would complain 
have also been guilty of doing 
nothing to abolish the unethical fee- 
splitting that goes on in the personal 
injury field. Many of them have 
found the referral fee system too 
lucrative to acknowledge the 
improprieties that any first-year 
law student recognizes. In the 
extreme situation, there are 
lawyers in some large, metropolitan 
cities in this country who actually 
practice very little law. Instead, 
they “locate” personal injury clients 
for the tort specialist. These 
“lawyers” make a_ substantial 
amount of money doing nothing 
but referring accident cases. 

There are no written records on 
the development of the referral fee 
system among lawyers in our 
country. My research indicates that 
the first referral fee was probably 


paid not too many years after some 
turn-of-the-century lawyer realized 
how profitable automobile 
accidents could be. One 
“courthouse story” dates the origin 
of referral fees to an enterprising 
insurance adjuster. This version 
speculates that upon investigating a 
personal injury claim arising out of 
an automobile accident, the 
adjuster contacted a lawyer, and 
suggested a working relationship: 
the adjuster would fill the attorney’s 
office with injured people if the 
attorney would pay the adjuster for 
his services. Whether some 
insurance representative initially 
corrupted the personal injury 
practice, or whether some 
ambulance-chasing lawyer 
managed to do that on his own, one 
thing remains certain: the referral 
fee system has existed for most of 
this century. I wish this subject 
could be discussed entirely in the 
past tense; as an unethical fee- 
splitting arrangement that our 
profession confronted and 
eliminated years ago. Unfor- 
tunately, such a report would be 
inaccurate. The referral fee system 


(Continued) 


Philip H. Blackburn practices personal 
injury law with Blackburn, Gibson & 
Gulden in Orlando. He received the B.A. 
degree from Westminster College and the 
J.D. from Vanderbilt University, and was 
admitted to The Florida Bar in 1970. This 
article is reprinted with permission from 
the Ethics Corner of the January 1980 
issue of The Fiorida Bar's Young Lawyers 
Newsletter and published on behalf of the 
Professional Ethics Committee, Don 
Beverly, chairman; Robert W. Mead, Jr., 
vice chairman. 
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PROFESSIONAL ETHICS 


in the personal injury field is alive 
and well, and is an integral part of 
the practice of tort law from Seattle 
to Miami, and from Boston to 
Brownsville. 


Unethical and Practical Aspects 


The reason why referral fees are 
unethical has been supplied in clear 
and unequivocal language in our 
profession’s Ethical Considerations 
and Disciplinary Rules. In addition, 
the Professional Ethics Committee 
in its formal opinions has 
consistently provided the same 
answers. 

E.C. 2-22 states: 


A fee may properly be divided between 
lawyers properly associated if the division 
is in proportion to the services performed 
and the responsibility assumed by each 
lawyer, and if the total fee is reasonable. 
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The relevant sections of DR 2- 
107 (“Division of Fees Among 
Lawyers”) provide: 

(A) A lawyer shall not divide a fee for legal 
services with another lawyer who is not a 
partner in or associate of his law firm or law 
office unless: 

...(2) The division is made in proportion to 
the services performed and responsibility 
assumed by each... 


The Professional Ethics Committee 
of The Florida Bar has spoken 
forcefully to the issue of unethical 
referral fees. In Opinion 70-50, the 
committee stated: 

It is unethical for a lawyer to divide a fee for 
legal services with another lawyer unrelated 
to his firm unless there is client consent and 
division is made in proportion to service and 
responsibility of each lawyer. 

Later, in Opinion 73-2, the 
committee was asked to decide 
whether, in a routine automobile 
collision, one firm could pay to 
another firm a “customary one- 
third referral fee.” In its decision, 
the committee wrote: 

. . . it would be unprofessional to pay Firm 
A a “customary one-third referral fee.” Fee 


division among lawyers must be based solely 
upon a sharing of work and responsibility. 
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The propriety of referral fees was 
raised again in Opinion 74-21. The 
committee held that: 


Neither an attorney nor his firm handling a 
wrongful death action may divide a fee with 
another attorney or firm which did nothing 
more than recommend the employment of 
the former firm. 


An_ identical conclusion was 
reached in Opinion 74-47. Finally, 
one further Ethics Opinion will be 
worth noting. In its Opinion 72-33, 
the committee stated: 


Splitting fees constitutes a violation of DR 2- 
107 when the forwarding lawyer retains no 
significant responsibility and performs no 
substantial services in handling a forwarded 
case. 


There the referring attorney 
performed no more than “token” 
services for the client. The 
committee held that it was unethical 
for the fee to be forwarded to the 
referring attorney on a basis not in 
proportion to the work done. It also 
stated that the obligation agreed to 
by the two lawyers to share the 
work and responsibility must be 
“real and not spurious.” In _ its 
opinions, the committee stated: 
But if a lawyer does nothing more than 
initially interview a client and refer the 
matter to another lawyer who performs all 
or substantially all of the services, ..., the 
first lawyer earns no more than a small part 
of the fee. The referral itself...justifies little 


or no part of the fee for services performed 
by the other lawyer. 


And, finally, 
concluded: 


Our answer to the referral fee question is 
supported by reason in addition to 
precedent. Hypothetically, a specialist in 
tort litigation is willing to prosecute the 
client’s claim to judgment in the trial court 
for 26 °/s% of the recovery. The client must 
pay a fee equal to 40% of the recovery. What 
does the client receive for the extra 13 '/s%?5 


the opinion 


3 Forty percent less one-third thereof. 

4A percentage commonly found in 
minimum fee scheduled for local bar 
associations in Florida. 

5“... the reason you will eventually lose 
the negligence business that your way of 
handling these matters cost more than the 
service is worth.” Martin Mayer (author, The 
Lawyers), excerpts from talk at annual 
luncheon of General Practice Section, 
A.B.A., August 8, 1972. 


These opinions do not correctly 
reflect the current referral fees of 40 
and 50 percent that are common in 
many cities in Florida. As a personal 
injury lawyer, I am convinced that, 
in addition to its unethical aspects, 
the referral fee system results in 
substantially higher fees to the 
client. Historically, contingency 
fees were only 15-20 percent of the 
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recovery in early years of personal 
injury litigation.' As the personal 
injury lawyer began to pay referral 
fees, he realized that he would 
make less money for himself unless 
he charged the client a greater 
percentage of the total recovery. As 
his referring attorneys demanded 
higher referral fees, he decided that 
the client’s contingency percentage 
would have to increase accord- 
ingly. 

A number of media and political 
groups have attacked the 
contingency fee concept. What 
they fail to realize is that the 
concept is perfectly fair, but in 
many cases the contingency 
percentage is too high because of 
the built-in “overhead” item 
represented by the referral fee. To 
the personal injury lawyer, it is a 
cost of doing business that is passed 
on to the client, and to his (her) 
great detriment. 


Some Solutions 


We must solve these problems. 
Solutions do exist. They would be 
easily implemented, and would 
assist in a_ significant way in 
restoring the public’s confidence 
and trust in us. 


aware of the problem and has made 
at least one attempt to find a 
solution. 

In 1977 Senator James Glisson 
introduced a bill which would have 
made the payment of unethical 
referral fees a third degree felony. 
The defeat of that bill has given us 
more time to solve the problem 
ourselves. 

The abuses represented by the 
present referral fee system can be 


| 
Dont Let Your Claims 
Case WHI Today! 


eliminated. When they have been 
abolished, we can join the medical 
profession in speaking of unethical 
fee-splitting as an embarrassing 
part of our past. I challenge each 
lawyer in the State of Florida to do 
his (her) part to accomplish this 
end, and to never again pay or 
receive an unethical referral fee. o 
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The first step in eliminating the 
problem is to educate the public, 
through a Bar-sponsored program, 
that referral fees are unethical and 
costly to the consumer. I think the 
Young Lawyers Section would 
most appropriately and vigorously 
carry out this program. Next, the 
personal injury lawyer must 
convince his (her) referring 
attorney to participate in a 
meaningful way in the work effort. 
The referring lawyer must know 
that no fee can be forwarded for 
little or no work done ona case. The 
tort specialist must also reduce his 
contingency fee to the client, so that 
the client receives the money that 
would otherwise have gone to the 
referring attorney. 


Finally, I would propose that the 
Grievance Committees of each of 
the 20 judicial circuits implement a 
program to advise the public that Other Offices: 
they are entitled to a written New Orleans, La. 
accounting of all funds and 504-624-6349 
expenses disbursed by their 
lawyers. The committee’s notice to 
the public would also include an 
explanation regarding unethical 
referral fees. 

Even the Florida Legislature is 
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CRIMINAL LAW 


Prearrest 
Identification 
By Barry Krischer 


One of the hallmarks of a free 
society is the right to be left alone. 
“The security of one’s privacy 
against arbitrary intrusion by the 
police—which is at the core of the 
fourth amendment—is basic to a 
free society:” Wolf v. Colorado, 338 
U.S. 25,27 (1949). 

The state does, however, have an 
interest in controlling crime, and 
investigating instances of 
criminality in order to identify and 
apprehend those who violate the 
law. A problem arises when the 
police do not have sufficient 
probable cause to arrest but do 
have a_ suspect. Where this 
individual has no prior arrest 
record, the police will be without a 
mug shot or fingerprints with which 
to positively identify the suspect as 
the perpetrator. If they may not 
arrest due to lack of probable cause 
and are unable to obtain the needed 
identifying characteristics by 
means other than arrest it is possible 
that the investigation will be 
frustrated. The question, therefore, 
arises whether there are procedures 
which would enable the police to 
obtain these identifying character- 
istics in the absence of probable 
cause to arrest. 

This article will review the 
various means available to law 
enforcement to acquire from a 
suspect his photograph, finger- 
prints, handwriting or blood 
samples, so necessary to positively 
identify or exonerate him as the 
perpetrator. Broadly, this analysis 
can be broken down into two 


categories: those instances where 
the suspect is already in custody on 
other charges, and those where he is 
not. 


Custodial 


Where the individual is in 
custody for the crime _ being 
investigated there is no question 
that the police have the authority to 
fingerprint and photograph the 
arrestee. While the case of United 
States v. Wade, 388 U.S. 218 (1967) 
is best known for requiring counsel 
at post-indictment line-ups, the 
Supreme Court also commented on 
the right of the state to place an 
accused in a line-up after arrest. 


We have no doubt that compelling the 
accused merely to exhibit his person for 
observation by a prosecution witness prior to 
trial involves no compulsion of the accused 
to give evidence having testimonial 
significance. 


In Anderson v. State, 241 So.2d 
390(Fla. 1970), the defendant's 
palm prints were obtained after a 
lawful arrest based upon probable 
cause. The Florida Supreme Court 
held: 


We find no error in the admission of the palm 
print of Smith taken the day before trial for 
purposes of comparison . . . [A]ppellant here 
was in lawful custody at the time his prints 
were recorded . . . It is elementary that a 
person in lawful custody may be required to 
submit to photographing . . . and 
fingerprinting . . . as part of routine 
identification processes. 


Once a person is _ lawfully 
incarcerated, he may be forced to 
appear in line-ups for any number 
of crimes regardless of the ability of 
the police to articulate probable 
cause to believe he is the 
perpetrator. This view was first set 
out in Adams v. United States., 399 
F.2d 574 (D.C.Cir. 1968). It was 
subsequently expanded by that 
same court in United States v. 
Anderson, 490 F.2d 785 (D.C.Cir. 
1974) wherein it was stated: 


Anderson was lawfully in custody and there 
is no contention that the line-up at which he 
was identified violated due process. Given 
these premises his constitutional rights were 
not infringed when he was viewed by 
victims of the . robbery.” [T]he 
Government may place [a suspect] in a line- 
up for any number of offenses it chooses 
without prior court authorization.” 


While no Florida case on point 
could be found, another federal 
decision out of the Eighth Circuit 
was decided in 1976 citing with 
approval the Anderson case. In 
United States v. Thomas, 543 
Fed.2d 1226 (8th Cir. 1976), cert. 
denied 975 S.Ct. 764, the court 
found there had been a lawful arrest 
that “. . . the state authorities were 
therefore justified in placing the 
defendant in the line-up for 
identification with respect to the 
federal, as wellas the state offense,” 
(emphasis added). Hence, the 
theory expressed in Anderson that 
the state may place a suspect in a 
line-up for any number of offenses 
has been expanded to encompass 
both federal and state offenses. 


Noncustodial 


Traditionally, without probable 
cause to arrest, the liberty of 
individuals cannot be restrained. 
However, the courts have, on 
occasion, recognized the needs of 
law enforcement to temporarily 
“maintain the status quo” to enable 
the officer to investigate the 
immediate facts. The case of Terry 
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v. Ohio, 392 U.S. 1 (1968) is the 
prime example of this balancing 
test, which stated: “There is no 
ready test for determining 
reasonableness other than by 
balancing the need to search [or 
seize] against the invasion which 
the search [or seizure] entails.” 
Hence, the stopping of an 
individual and thus the seizure of 
his person was recognized as a part 
of the state’s interest in effective 
crime prevention and detection. 
Stopping and frisking are permitted 
only in the narrowest class of 
investigative stops on the basis of an 
articulable, reasonable suspicion 
that criminal activity is afoot and 
that the officer’s safety is in danger. 

Obtaining fingerprints or 
photographs from suspects not in 
custody presents a more difficult 
problem. To facilitate an analysis of 
this area, four avenues of approach 
which are available to acquire 
identifying characteristics from the 
suspect have been set forth for 
discussion. They are: 


1. Identification by law 
enforcement without a court order 
by meuns of temporary detention. 

2. Identification by state 
attorney investigative subpoena. 

3. Identification by grand jury. 

4. Identification by court order. 


e Temporary Detention. This 
approach should be avoided by law 
enforcement as one being virtually 
impossible to sustain legally. In a 
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recent case decided by the U.S. 
Supreme Court, Dunaway v. New 
York, Case No. 78-5066 (U.S. 
Sup.Ct., filed June 5, 1979), the 
Rochester, New York, police 
lacked probable cause to arrest 
Dunaway, but ordered with his 
“pick up” for questioning. He was 
not arrested nor allowed to leave 
but did receive Miranda warnings. 
His statement was the subject 
matter of the case, namely “the 
legality of custodial questioning on 
less than probable cause for a full 
fledged arrest.” Quoting from the 
decision: 


There can be little doubt that petitioner was 
“seized” in the Fourth Amendment sense 
when he was taken involuntarily to the police 
station .. . Nevertheless [the state] contends 
that the seizure of petitioner did not amount 
to an arrest and was therefore permissible 
under the Fourth Amendment because the 
police had a “reasonable suspicion” that 
petitioner possessed “intimate knowledge 
about a serious and unsolved crime.” We 
disagree. 


Indeed, any “exception” that could cover a 
seizure as intrusive as that in this case would 
threaten to swallow the general rule that 
Fourth Amendment seizures are 


“reasonable” only if based upon probable’ 


cause. 


We accordingly hold that the Rochester 
police violated the Fourth and Fourteenth 
Amendments when, without probable 
cause, they seized petitioner and transported 
him to the police station for interrogation. 


No distinction can be claimed in 
reliance on the fact that, in the 
Dunaway case, a statement was 
obtained as a result of custody as 
opposed to evidence such as 
fingerprints or photographs, which 
following the Schmerber reasoning, 
would be nontestimonial in nature. 
The U.S. Supreme Court was 
confronted with just that question 
in Davis v. Mississippi, 394 U.S. 721 
(1969), where fingerprints were 
taken from a suspect detained 
without probable cause. The state 
there argued that the detention 
“was of a type which does not 
require probable cause” because it 
occurred during an investigative 
rather than accusatory stage and 
because it was for the sole purpose 
of taking fingerprints. The Court 
rejected this argument stating: 


[T]o argue that the Fourth Amendment does 
not apply to the investigatory stage is 
fundamentally to misconceive the purposes 
of the Fourth Amendment. Investigatory 
seizures would subject unlimited numbers of 
innocent persons to the harassment and 
ignominy incident to involuntary detention. 


Nothing is more clear than that the Fourth 
Amendment was meant to prevent 
wholesale intrusions upon the personal 
security of our citizenry, whether these 
intrusions be termed “arrests” or 
“investigatory detentions.” 


The Florida courts, relying on 
Davis, have found that taking 
fingerprints before a suspect has 
been arrested, and without 
probable cause, violated the fourth 
amendment protection against 
unreasonable search and seizure: 
see Anderson v. State, 241 So.2d 390 
(Fla. 1970); Kinsler v. State, 360 
So.2d 24 (Fla. 2d D.C.A. 1978). 


It should be noted that the U.S. 
Supreme Court has _ accepted 
certiorari in United States v. Crews, 
Case No. 78-777, which also 
involves the issue of temporary 
detention for investigation. In that 
case the police obtained 
photographic identification of the 
defendant while he was being 
improperly detained. The trial 
court in Crews suppressed the 
testimony of the victim pertaining 
to photographic identification but 
allowed an in-court identification 
on the basis that it was not affected 
by the police conduct, and was 
derived from seeing the defendant 
commit the crimes. The District of 
Columbia Court of Appeals 
rejected application of the 
independent source and inevitable 
discovery exceptions of the 
“Poisonous Tree Doctrine,” ruling 
that the in-court identification had 
to be suppressed as the fruit of the 
unlawful detention. The case is 
distinguishable from Dunaway in 
that, if the Court of Appeal is 
affirmed, it would result in the 
suppression of all victim testimony 
at trial if the identity of the 
defendant was obtained through 
police misconduct, since the 
opinion below leaves no room for 
an independent basis for the 
victim’s testimony. 

The question comes to mind, 
“Could we not avoid the custody 
problem by merely fingerprinting 
the suspect wherever he is found at 
large?” “Could he not be 
fingerprinted on the street pursuant 
to a temporary detention?” This 
approach will not provide an 
avenue of relief as there is no 
general or absolute right to search a 
person who has been temporarily 
detained. The Fourth District Court 
of Appeal analyzed the Florida 
“stop and frisk” statute in State v. 
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Lundy, 334 So.2d 671 (Fla. 4th 
D.C.A. 1976). F.S. §901.151 permits 
an officer to temporarily detain any 
person where circumstances 
indicate that such person has 
committed, is committing or is 
about to commit a violation of the 
criminal laws. A frisk is permitted 
only when the officer has probable 
cause to believe that the detainee is 
armed with a dangerous weapon. 
According to the Lundy court, “no 
evidence is admissible, unless the 
search which disclosed its existence 
was only to the extent necessary to 
disclose, and for the purpose of 
disclosing, the presence of a 
dangerous weapon.” Obviously, 
fingerprinting a suspect, even with 
a well-founded suspicion, pursuant 
to stop and frisk, will not survive a 
motion to suppress: see also, 
Pennsylvania v. Mimms, 98 S.Ct. 
330 (1977). We thus move on to the 
second avenue of approach. 

e Identification by State 

Attorney Investigatory Subpoena. 
While no case directly on point was 
found, the comments of the Florida 
Supreme Court in Barnes v. State, 
58 So.2d 157 (Fla. 1951) are of some 
assistance to this inquiry. Therein 
the court stated: 
The State Attorney has subpoena authority 
under the provisions of §27.04, Florida 
Statutes 1951, F.S.A. The State Attorney isa 
semi-judicial officer, the lawyer 
representing the public, in the prosecution of 
crime and his duties are prescribed by 
statute. By §27.04, supra, the State Attorney 
“is allowed the process of his court to 
summon witnesses to appear before him in 
or out of term time, at such convenient 
places in the county where such witnesses 
reside, and at such time as may be 
designated in the summons, to testify before 
him as to any violation of the criminal law 
upon which they may be interrogated, and 
he is empowered to administer oaths to all 
witnesses summoned to testify by the 
process of his court.” The statute, §27.04, 
supra, being liberally construed, the State 
Attorney has the right to call before him 
under the process of the court and examine, 
under oath, any person whom the State 
Attorney has reason to believe may have any 
information concerning the criminal cause 
under investigation, either before or after 
indictment or information file, or before or 
after such person may have been served with 
subpoena as a witness for any defendant, so 
long as such examination is carried on in a 
lawful manner. 


Accordingly, if the court has 
permitted testimonial evidence by 
state attorney subpoena, it would 
follow that nontestimonial 
evidence, i.e. fingerprints or 
photographs, could be obtained in 
this manner. The service of the 
subpoena does not in and of itself, 
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automatically confer immunity. 
F.S. $914.04 (1979) provides for 
immunity when a person is duly 
served with a subpoena or 
subpoena duces tecum which 
requires him to attend a trial, grand 
jury or state attorney investigation. 
However, recent case law has 
established that the immunity 
statute is not self executing upon the 
issuance of the subpoena. In order 
to invoke the immunity provided 
for by statute the witness must 
assert his privilege against self- 
incrimination. “In order for a 
witness’ testimony to result in either 
transactional or use immunity 
under $914.04, Florida Statutes 
(1975), the witness must be 
compelled to testify:” State v. 
Newsome, 349 So.2d 771 (Fla. 2d 
D.C.A. 1977); see also, State v. 
Perkins, 349 So.2d 802 (Fla. 2d 
D.C.A. 1977) and Melanson v. 


Nelson, 366 So.2d 1191 (Fla. Ist 


D.C.A. 1979). 

e Identification by Grand Jury 
Subpoena. While in the area of 
using the state attorney 
investigative subpoena for the 
purpose of acquiring identifying 
characteristics from a suspect there 
may be a paucity of cases, there is 
no such lack of authority in the area 
of grand jury investigative powers. 
According to United States v. 
Calandra, 94 S.Ct. 613 (1974): 


The Grand Jury may compel the production 
of evidence or testimony of witnesses as it 
considers appropriate, and its operation 
generally is unrestrained by the technical 
procedural and evidentiary rules governing 
the conduct of criminal trials. 


Rather, it is an ex parte investigation to 
determine whether a crime has _ been 
committed and whether criminal 
proceedings should be instituted against any 
person. The Grand Jury’s investigative 
power must be broad if its public 
responsibility is adequately to be 
discharged. 


Beyond requiring one’s appearance 
before a grand jury, the U/S. 
Supreme Court also found that the 
grand jury could compel an 
individual to provide voice and 
handwriting samples: See United 
States v. Dionisio, 93 S.Ct. 764 
(1973) and United States v. Mara, 93 
S.Ct. 774 (1973). The Court found 
that the inconvenience and burden 
of being forced to appear before a 
session of the grand jury or 
elsewhere for the purpose of 
providing a voice exemplar does 
not make a grand jury subpoena a 


“seizure” within the meaning of the 
fourth amendment. And as to 
defendant’s claim that the tone of 
his voice was being unconstitu- 
tionally seized, the Court found: 
“Like a man’s facial characteristics, 
or handwriting, his voice is 
repeatedly produced for others to 
hear.” There was therefore no 
expectation of privacy which had 
been invaded or unconstitutionally 
violated. 

Relying on Dionisio and Mara, 
the court, in In Re Melvin, 550 F.2d 
674 (1977), did not agree with the 
appellant that the grand jury’s 
historic powers never included a 
right to order a suspect to appear in 
a line-up, and that such an order 
violated the fourth amendment’s 
proscription of unreasonable 
seizure. To the contrary, the court 
ruled, “We conclude, therefore, 
that subject to the district court’s 
continuing power and duty to 
prevent misuse, the Grand Jury is 
empowered to require a suspect to 
appear at a line-up.” 

e Identification by Court Order. 
The final alternative method of 
accomplishing prearrest identifica- 
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tion, to be discussed here, is by the 
utilization of court order. In that 
regard, the U.S. Supreme Court 
alluded to such a possibility in 
Davis v. Mississippi when _ it 
gratuitously stated: 


It is arguable, however, that, because of the 
unique nature of the fingerprinting process, 
such detentions might, under narrowly 
defined circumstances, be found to comply 
with the Fourth Amendment even though 
there is no probable cause in the traditional 
sense .. . Finally, because there is no danger 
of destruction of fingerprints, the limited 
detention need not come unexpectedly or at 
an inconvenient time.” [Emphasis added]. 


This concept of acquiring the 
authorization of a judicial officer in 
advance of detention to permit 
fingerprinting was more fully 
examined and expanded upon by 
the court in Wise v. Murphy, 275 
F.2d 205. The D.C. Court of 
Appeals concluded: 


.. that court ordered line-ups predicated on 
reasonable grounds short of a basis for 
formal arrest can be squared with the Fourth 
Amendment — the test being whether the 
particular intrusion is reasonable when 
based on all the known facts and legitimate 
law enforcement interests. Of course, 
balance of the competing interest must be 
most careful. 


The court went on to find that the 
judges of the District of Columbia 
had the authority to sign and issue 
such orders pursuant to a statute 
which is similar to Article V, §5 of 
the Florida Constitution. Therein, 
the authority of the Florida circuit 
courts is discussed as follows: 
“[t]hey shall have the power to issue 


. all writs necessary or proper to 
the complete exercise of their 
jurisdiction . . .”. 

Facing the attack made by the 
petitioner that there can be no 
detention or search or seizure on 
less than probable cause, citing 
Terry v. Ohio, the court reasoned, 
“the orders here reviewed are not 
constitutionally invalid merely 
because they do not entail a formal 
arrest based on _ traditional 
ingredients of that type of 
probable cause.” 

Finding support for its decision in 
the Davis case, the court concluded 
by setting out the requisite 
ingredients for an application for 
such an order. 


We think it is necessary for the police to 
specify how they arrived at their conclusion 
that the individuals in the group of 
photographs were possible suspects. It may 
be that they were previous sex offenders 
with similar modus operandi, or that they 
had opportunity to commit the offense 
because of residence, employment, or 
known presence generally in the vicinity of 
the offense. It may be that those persons 
were previous acquaintances of the victim. 
In some cases, possible suspects may be 
singled out because of similar characteristics 
of description. These or a combination of 
these and other facts may have led the police 
to their conclusions regarding this group of 
suspects. There is every reason, with the 
exception of a case involving a reliable 
confidential informant, for the police to 
disclose all factors they possess shedding 
light on the likelihood that the tentative 
identification is the correct one. 


With a sufficiently detailed recitation of 
articulable facts the judicial officer will be 
able to perform his all-important function of 
evaluating the reasonableness of the 
proposed intrusion against it impact, though 
limited to the extent possible, on personal 
liberty. In this way, the vice of old general 
warrants and writs of assistance is 
avoided and we remain faithful to our 
fundamental commitment against use of 
dragnet technique 
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Succinctly stated, the facts as 
presented to the magistrate must 
have the requisite specificity as to 
articulable facts to permit 
meaningful evaluation of the 
reasonableness of the proposed 


identification technique by a 
neutral and detached judicial 
officer. “That, of course, is the 


constitutional touchstone of such an 
order.” 


Conclusion 


The taking of fingerprints 
constitutes a seizure of evidence 
subject to the constraints of the 
fourth amendment. Therefore, it is 
important that the detention for the 
purpose of prearrest identification 
be by subpoena or court order as set 
out above. o 
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Who Owns The Fund? 


All Fund revenues are owned by 
the attorney members. The Fund and 
the individual attorneys own Lawyers’ 
Title Services. Fund members directly 
own The Fund and indirectly own the 
majority interest in Services. 


Many business interests are working 
to push attorneys out of real estate 
practice. This happened in Duval and 
Palm Beach Counties when commercial 
title companies took control of the 
real estate title market. Attorneys 
without access to title information 
are attorneys not in real property 
practice. Services is your guaranteed 
access; it provides the foundation of 
information Fund members need for 
property work. 


Fund members are asked to use 
their Services plant and to write on 
The Fund. Remember, Services and 
The Fund are the best allies in Florida 
when it comes to keeping attorneys in 
real property practice. 


Are You a Fund Prospect? 


Is The Fund for you? The Fund is 
looking for members of The Florida 
Bar who plan to grow in real property. 


The Fund is attorney-founded, 
attorney-owned, and is Florida’s bar- 
related title insurer. The Fund espouses 
the philosophy that only an attorney 
can competently represent the buyer 
or seller in closings. 


The Fund is one of Florida’s largest 
title insurance underwriters, and 
policies are issued only through 
attorneys. There are no nonattorney 
agents. Search and insurance rates are 
economically advantageous. All policies 
provide the same coverage as the 
standard forms used nationally by 
other underwriters. For more 
information and the name of your 
local Fund representative contact 
The Fund, 305-843-1200. 
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The Florida lawyers’ organization for guaranteeing titles to real estate 


Title Guaranty Fund 


Realtor-Attorney Seminar Held in Manatee County 


Bradenton Realtor Richard Jordan 
and attorneys Edward Reid, Robert 
Blalock, Joseph Venable and Gregory 
Porges spoke at a recent Realtor- 
Attorney seminar held in the Bradenton 
Board of Realtors building. Mr. Jordan, 
an author of the Realtor-Attorney 
Accord, spoke on the importance of 
that document. Participating attorneys 
covered The Florida Bar/Florida 
Association of Realtors statewide real 
estate contract, the Manatee County 
contract and insurability vs. 


marketability. Mr. Blalock stressed 
that real estate attorneys search titles 
for marketability-related problems. 


Robert G. Blalock, who has taught 
numerous courses for real estate agents 


in the Bradenton area, is shown 


speaking at a recent seminar. 


Fund Volume 
is Highest Ever 


Fund President Paul B. Comstock 
has reported a substantial increase in 
policies issued during the last year. 
In 1978, 123,000 policies were issued; 
in 1979, that number exceeded 
145,000. Mr. Comstock indicated 


Edward QO. Reid, Counsel to the 
Bradenton Board of Realtors, has been 
a leader in enhancing attorney 
relations with real estate agents in 
Manatee County. 


that part of the reason for the larger 
volume is the increase in The Fund’s 
field staff. Additional representatives 
are now based in the major markets of 
Miami, Palm Beach and Tampa/St. 
Petersburg. The representatives, who 
may be contacted through the local 
Lawyers’ Title Services plants, are there 
to be of service to Fund members. 


New Homebuyer 
Brochure Available 


A new publication for the law office 
waiting room “Buying Real Estate? 
You Need An Attorney” is available 
through The Fund. The flyer provides 
consumers with 10 reasons for having 
an attorney and describes 25 legal 
services the real estate attorney can 
provide sellers and buyers. For copies, 
contact The Fund. 


Help your practice and the profession by issuing Fund policies. 
By the staff of Lawyers’ Title Guaranty Fund, Box 2671, Orlando, Florida 32802 (Adv.) 
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The Confusing World of Corporate Names 
...oimplified 


Introducing CORPORATE NAMES — our newest, most-comprehensive 
treatment on the subject of clearing and protecting corporate names. 
We know of no other compilation like it. 


It covers prohibited (and required) words in a corporate name, checking 
availability of name with state officials, wnat to do when conflicts arise, 
reservation of name, registration of name, tradenames vs. assumed 
(fictitious) names, methods of protecting corporate names, more. Nine 
information-packed pages that will save you hours of tedious research. 


The compilation is free, for attorneys only. We’ll be happy to send you a 
copy. Simply give us a call. Or use the coupon. 
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serving lawyers since 1892 
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MIAMI, FLORIDA 33132 ATLANTA, GEORGIA 30303 
TELEPHONE: (305) 377-8326 TELEPHONE: 1-800-241-8922 
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I’m a lawyer. Please send me a copy of your 
new compilation, CORPORATE NAMES. 
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Courses on eminent domain are seldom taught in law schools and few treatises on 
the subject exist. This new addition to The Law in Florida series fills the gap. It is both 
a treatise and a research tool, providing the general practitioner with a broad view of 
the subject as well as a discussion of such practical aspects of condemnation as 
compensation, valuation, and practice and procedure. 

Relevant Florida statutory and case law is analyzed. Extensive footnotes provide the 
reader with reference information for further research. 
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Law office economics: 
doing the better job? 


Your time is too valuable to be used inefficiently. And because of JURISINDEX® our unique in- 
And where your time is concerned, the intricacies | dexing system, which enables us to draw upon 
of legal research can be deceiving. No sooner do the thousands of cases we have previously re- 
you start on that seemingly easy problem than searched to speed a resolution to your problem. 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 
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Where law office economics is concerned, doesn’t 
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researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
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